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 1.  TIME:  9:00   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION TO/FOR ENTRY OF CLASS DISTRIBUTION ORDER FILED 
BY CAROL HIGASHI 
* TENTATIVE RULING: * 
 
The motion is granted, in part.  The Settlement Administrator is authorized to make the 

distributions to the class.  After those distributions are made, the Court will hold a compliance 

hearing, at which plaintiff counsel must document that the payments have been made, and 

request approval to distribute remaining funds to the designated cy pres recipient, to reimburse 

the settlement administrator’s costs, and to release to counsel the 5% of the attorney fees held 

by the administrator.  If funds are to be distributed to the cy pres recipient, plaintiff must comply 

with Code of Civil Procedure sections 384 and 382.4, i.e., by filing the appropriate motion and 

amending the judgment.  The compliance hearing date is already set for May 26, 2022.  One 

week before the hearing, counsel shall file a declaration setting forth the completion of all steps 

required by the settlement.   

 

  

 2.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON MOTION TO/FOR DISMISS X COMPLAINT OF BRANAGH FILED BY 
AMERICAN NATIONAL INSULATION, INC. FORMERLY 
* TENTATIVE RULING: * 
 

Cross-Defendant American National Insulation, Inc.’s motion to dismiss is denied. 

The Wangs sued Branagh Development for construction defect claims related to their 

single family home. Branagh filed its cross-complaint on September 24, 2018. American 

National Insulation was previously known as Coast Insulation and was added as ZOE 7 by a 

DOE amendment on August 27, 2021. (American National will be referred to as Coast.) Coast 

was served with the summons and cross-complaint on September 14, 2021. Coast now seeks 

to dismiss the cross-complaint against it pursuant to Code of Civil Procedure section 

583.420(a)(1) based on the failure to serve it with the summons and complaint within two years. 

Branagh’s opposition was filed late. California Rule of Court, rule 3.1342(b) states that 

the opposition to a motion to dismiss is due 15 days after the motion was filed. Branagh explains 

that the opposition due date was mistakenly calendared pursuant to Code of Civil Procedure 

section 1005(b) instead of rule 3.1342. Given the explanation of a calendaring mistake and the 

lack of prejudice to Coast, as they filed a substantive reply, the Court will exercise its discretion 

to consider the late-filed opposition.  

Code of Civil Procedure section 583.420 states the Court has discretion to dismiss a 

case for delay in prosecution is if the action is not brought to trial within two years “after the 

action is commenced against the defendant if the Judicial Council by rule . . .  so prescribes . . .”  
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The two years “shall be computed in the manner provided for computation of the comparable 

times under Articles 2 (commencing with Section 583.210) and 3 (commencing with Section 

583.310).” 

When ruling on a motion to dismiss, the Court considers the following factors: 

(1) The court's file in the case and the declarations and supporting 

data submitted by the parties and, where applicable, the availability 

of the moving party and other essential parties for service of process; 

(2) The diligence in seeking to effect service of process; 

(3) The extent to which the parties engaged in any settlement 

negotiations or discussions; 

(4) The diligence of the parties in pursuing discovery or other pretrial 

proceedings, including any extraordinary relief sought by either party; 

(5) The nature and complexity of the case; 

(6) The law applicable to the case, including the pendency of other 

litigation under a common set of facts or determinative of the legal or 

factual issues in the case; 

(7) The nature of any extensions of time or other delay attributable to 

either party; 

(8) The condition of the court's calendar and the availability of an 

earlier trial date if the matter was ready for trial; 

(9) Whether the interests of justice are best served by dismissal or 

trial of the case; and 

(10) Any other fact or circumstance relevant to a fair determination of 

the issue. 

The court must be guided by the policies set forth in Code of Civil 

Procedure section 583.130.  

(California Rules of Court, rule 3.1342 (e).)  

Code of Civil Procedure Section 583.130 states, “It is the policy of the state that a 

plaintiff shall proceed with reasonable diligence in the prosecution of an action but that all 

parties shall cooperate in bringing the action to trial or other disposition. Except as otherwise 

provided by statute or by rule of court adopted pursuant to statute, the policy favoring the right of 

parties to make stipulations in their own interests and the policy favoring trial or other disposition 

of an action on the merits are generally to be preferred over the policy that requires dismissal for 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/16/21 

 
 

- 3 - 

failure to proceed with reasonable diligence in the prosecution of an action in construing the 

provisions of this chapter.” 

“When the plaintiff offers some explanation or excuse reflecting a conscious decision not 

to serve or otherwise prosecute the action, we believe there are two essential questions the 

court must initially address. Is the explanation credible under all the circumstances? If the facts 

are disputed and the trial court finds on substantial evidence that the explanation is merely an 

afterthought or pretext designed to cover up neglect, dismissal may be warranted. If the 

explanation is credible, however, the court should consider whether the reasons given for the 

decision are clearly unreasonable. That is, could a reasonably competent attorney conclude that 

delay was justified under the circumstances?” (Putnam v. Clague (1992) 3 Cal.App.4th 542, 

557-558.) 

One of the main facts that Coast highlights in its motion is that Branagh sent a letter to 

Coast’s insurance carrier in August 2018 requesting defense and indemnity in this case. 

(Although the Bannon declaration is unsigned and thus inadmissible, there is no dispute among 

the parties that the letter dated August 15, 2018 was sent by Branagh to Coast.) Coast’s 

attorney also points out that this case has been pending for three years and that settlement 

discussions and that he believes that discovery has been ongoing without Coast’s involvement. 

(Bubion decl. ¶¶ 10-11.)  

In the opposition, Branagh’s attorney explains that it was unclear there were any issues 

with the insulation (Coast’s work on the project) until late June 2021. (Chadic decl. ¶8.)  

Branagh’s structural engineering expert confirms that they discovered insulation was missing in 

June 2021. (Chiropolos decl. ¶¶7-12.) Branagh’s attorney also explains that it did not want to 

prematurely sue Coast without some possibility of Coast’s liability. (Chadic decl. ¶16.) Branagh’s 

attorney also explains that discovery in the case is stayed and there have been no settlement 

discussions between Branagh and its subcontractors (except some limited discussions when a 

subcontractor settled with Plaintiffs) or between Branagh and Plaintiff. (Chadic decl. ¶17.) 

Branagh’s attorney states that they have conducted all factual investigations and evaluations 

promptly, but that Plaintiffs continue to investigate and add additional alleged defects. (Chadic 

decl. ¶17.)  

The Court finds that Branagh’s explanation for not adding Coast to this case until it 

discovered an insulation problem in June 2021 is reasonable and offers a sufficient explanation 

for the delay in adding Coast to this case. The August 2018 letter does not show that Branagh 

was aware of a specific issue with the insulation, but appears to be an attempt to put an 

insurance carrier on notice of a potential claim against its insured. This is a complex 

construction defect case, where there have been no settlement discussions involving Branagh 

and Plaintiffs and no formal discovery. In addition, the interests of justice are not best served by 

a dismissal. The other factors listed in rule 3.1342 also support denying this motion.  
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The objection to paragraph 4 of Chadic’s declaration is sustained. The objection to 

paragraph 7 of Chadic’s declaration is overruled.  

 

  

 3.  TIME:  9:00   CASE#: MSC18-01165 
CASE NAME: STEPP VS. DANVILLE GARDEN 
HEARING ON MOTION TO/FOR TO AMEND ANSWER FILED BY ESTATE OF FAYE 
BUTLER, ESTATE OF R OBERT JAMES 
* TENTATIVE RULING: * 
 
 

Cross-defendants Estate of Faye Butler, Deceased, Estate of Robert James, Deceased, 
(collectively, “Estates”), bring this motion to file an amended answer to the cross-complaint of 
Danville Garden Shopping Center, Inc. (“Danville”). The motion is granted. The Estates may file 
and serve the proposed amended answer on or before December 27, 2021.  

Background 

On July 12, 2018, plaintiffs filed a complaint against Danville for damages due to alleged 
contamination (trespass) on and in the vicinity of plaintiffs’ property. The substances complained 
of are hazardous, implicating various federal statutes aimed at pollution control. On September 
7, 2018, Danville cross complained against several cross-defendants including the Estates, 
setting forth 13 causes of action including federal and state statutory causes of action, as well 
as common law causes of action.  

The Estates at first failed to appear and their defaults were entered, but parties later 
stipulated to set aside the defaults and the Estates answered on January 15, 2020 asserting, 
among the 30+ affirmative defenses, failure to state a cause of action. The Estates also filed 
their own cross-complaint. In October of 2020, the Estates made an ex parte application for 
leave to file two successive motions for summary judgment and/or adjudication. They 
specifically stated their intent to argue that insurance coverage did not exist for the asserted 
claims. Danville opposed the application. While the Court denied ex parte lease to file these 
motions, the basis for denial was not on the merits, but rather the lack of necessity for the 
application.  

The Estates now move for leave to amend their answer, adding the following text: 

THIRTY-FIFTH AFFIRMATIVE DEFENSE 

As a separate affirmative defense, CROSS-DEFENDANTS allege that any and 
all claims premised upon Probate Code §550 et seq. fail due to the absence of 
any insurance coverage including any insurance coverage offered by Zurich 
Insurance Group, Zurich American Insurance Companies or any related or 
affiliated insurance company. 

THIRTY-SIXTH AFFIRMATIVE DEFENSE 

As a separate affirmative defense, CROSS-DEFENDANTS allege that the 
Pollution Exclusion contained in all insurance covering CROSS-DEFENDANTS 
precludes any and all insurance coverages well as any duty to indemnify including 
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any indemnity obligation by Zurich Insurance Group, Zurich American Insurance 
Companies or any related or affiliated insurance company. 

THIRTY-SEVENTH AFFIRMATIVE DEFENSE 

As a separate affirmative defense, CROSS-DEFENDANTS allege that insurance 
does not as a matter of law and or policy protect and or cover some or all of the 
claims in the Cross Complaint.  

Danville filed an opposition to the motion to amend. The opposition argues that the 
defenses are waived because (1) the “unique nature” of Probate Code §550 et seq. requires 
lack of insurance to litigated in a separate proceeding, and (2) the lack of insurance defense is 
contradicted by the Estates’ judicial admissions and such a defense deprives the insurer of 
“standing” to contest liability. The reply points out, inter alia, that the extent of coverage would 
need to be determined no matter whether the complete defense is valid or not, so the scope of 
the issues here is not expanded, nor is there any prejudice in allowing amendment.  

Trial is currently set for August 15, 2022.  

Discussion 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings. The general rule is that the Court should exercise this discretion liberally in 
favor of amendments, to permit the resolution of all disputed matters between two parties in a 
single proceeding, up to and including trial. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers 
Indem. Co. (2006) 137 Cal.App.4th 905, 916.) “In particular, liberality should be displayed in 
allowing amendments to answers, for a defendant denied leave to amend is permanently 
deprived of a defense.” (Hulsey v. Koehler (1990) 218 Cal.App.3d 1150, 1159, citing cases.) 
Still, where proposed amendments to answers are offered after long unexplained delay or on 
the eve of trial, or where there is a lack of diligence, or there is prejudice to the other party, a 
Court may deny amendment. (Ibid.)  

Further, “it is an abuse of discretion to deny leave to amend where the opposing party 
was not misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048.) A party opposing amendment must demonstrate that permitting the 
amendment will cause it to suffer prejudice. (Rickley v. Goodfriend (2013) 212 Cal.App.4th 
1136, 1159; see also Mesler v. Bragg Mgmt. Co. (1985) 39 Cal.3d 290, 296-297.) 

Prejudice exists where the amendment would impinge a party’s ability to effectively 
defend itself at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [with “the jury in the box” 
and “the trial ready to proceed,” proposed amendment opened up entirely new field of inquiry 
without any satisfactory explanation as to why this major change in point of attack had not been 
made long before trial; further, there was no opportunity for parties to conduct any discovery]; 
see also Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 [amendment 
proposed on the eve of trial and would not permit defendant sufficient time to discover or 
depose the witnesses who would support the new allegations or to marshal evidence to oppose 
the claim]; P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 
[amendment not sought until after trial readiness conference].) 

In all of these cases, prejudice to the opposing party was found due to the extreme 
proximity of trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the 
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parties, the trial court, and the witnesses have blocked the time, and the only way to avoid 
prejudice to the opposing party is to continue the trial date to allow further discovery, refusal of 
leave to amend cannot be an abuse of discretion.” (Magpali, supra, 48 Cal.App.4th at p. 488.) In 
the absence of prejudice, even unreasonable delay is insufficient to warrant denying a motion 
for leave to amend. (Kittredge Sports Co., supra, 213 Cal.App.3d at 1048.)  

Here, Danville has not sufficiently articulated prejudice. Trial is more than eight months 
away. The initial answer filed by the Estates included an alleged failure to state a cause of 
action. This could be interpreted to implicate Probate Code section 550. The Estates further 
raised their intention to contest liability in their ex parte application filed in October of 2020 so 
this issue is not completely new or surprising.  

Nonetheless, there is no prejudice to allowing the amendment, which would assure that 
any issues about whether the defense was properly raised are avoided. The issue of Probate 
Code §550 and whether there was coverage such that Zurich’s participation is warranted is not 
“new matter” because it was covered by the Estates’ general denial. This is because Danville’s 
cross-complaint named the Estates (as the estates of two individuals who owned the polluting 
dry cleaning business in the 1970’s and 1980’s) “to establish the decedent's liability for which 
[s]he was protected by liability insurance policies.” (Cross-Complaint, ¶¶7-8.) In the Estates 
denying “generally and specifically, each and every allegation contained in the Cross-
Complaint,” the defense was preserved. 

Further consideration of the merits and/or deficiencies of the amended answer is best 
reserved for future motions including, but not limited to, the motion(s) for summary judgment or 
adjudication contemplated by the Estates. While the Court acknowledges the statutory language 
allowing a separate action to determine liability of an insurer, it is generally preferable to resolve 
all issues between the parties in a single proceeding. To the extent bifurcation or sequencing is 
necessary, the issue can be determined upon an appropriate future motion. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02624 
CASE NAME: SALDANA VS HYDROCHEM, LLC, ET 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY JOSE SALDANA, JOEL ORTEGA 
* TENTATIVE RULING: * 
 

 Plaintiffs Jose Saldana and Joel Ortega move for preliminary approval of their class 
action and PAGA settlement with defendant Hydrochem, LLC.   

A. Background and Settlement Terms 

The original complaint was filed by Saldana on December 16, 2019.  On November 24, 
2020, a First Amended Complaint was filed, adding Ortega as a plaintiff.  (Ortega had filed a 
PAGA action in Los Angeles, but he dismissed it.) 

The settlement would create a gross settlement fund of $1,380,000.  The class 
representative payment to each plaintiff would be $10,000.  Counsel’s attorney’s fees would be 
$460,000 (33 1/3% of the settlement).  Litigation costs would not exceed $20,000.  The 
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settlement administrator (CPT Group) would have costs of administration set aside of $16,000.  
PAGA penalties would be $100,000, resulting in a payment of $75,000 to the LWDA and 
$25,000 to the class members.  Thus, the net settlement amount available to the class would be 
$789,000, resulting in an average payment to each of the estimated 1,300 class members of 
about $605.  The fund is non-reversionary.  The payments will be allocated 75% to “non-wages” 
and 25% to wages.  “Employee-side” tax withholding or deductions will be deducted from the 
settlement payment amount. 

The parties settled after meeting with an experienced mediator. 

The proposed settlement would certify a class of sales representatives and non-exempt 
employees employed by defendant in California between October 10, 2018 and September 17, 
2021.   

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  The distribution of the PAGA payment and the “Class Member” 
payment will be based on the number of pay periods worked during the class period.  

 Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be provided to a 
cy pres beneficiary, Worksafe.   

Plaintiffs will release all claims “arising from, or related to, the same set of operative facts 
as those set forth in the operative complaint,” including certain specific violations. The Court 
notes that the reference to claims “arising from the alleged facts” can be critical in ascertaining 
the extent of preclusive effect of the judgment.  (See Amaro v. Anaheim Arena Management, 
LLC (2021) 69 Cal.App.5th 521, 535-536 [petition for review filed November 8, 2021].)  

Defendant produced substantial discovery, including employee demographic data, 
timekeeping and pay records, as well as relevant policy manuals.  

Counsel also has provided quantitative analysis of the case, based on the information 
obtained during the litigation, e.g., workweeks, rates of pay, and random sample of time records 
and wage statements.  The estimates of the highest theoretical value are broken down by the 
type of claim: meal periods ($2,193,000), rest periods ($4,386,000), minimum wages during 
drug tests ($33,540), business expense reimbursement for time spent traveling to drug tests 
($36,400, wage statements ($4,800,000), and waiting time ($4,489,200).  Of course, all of these 
theoretical maxima provide a point of departure, but do not reflect an actual analysis based on 
various risks associated with the merit of the claim, evidence issues, class certification issues, 
and the burden of litigation. Thus, actual value is far lower.  Claims for PAGA penalties, are 
difficult to evaluate for a number of reasons: they derive from other violations, they include 
“stacking” of violations, the law may only allow application of the “initial violation” penalty 
amount, and the total amount may be reduced in the discretion of the court.  Thus, the parties 
negotiated the $100,000 figure. 

The documentation submitted with the motion attests that LWDA was notified of the 
settlement, or that initial pre-suit notices were filed. 

B. Legal Standards 
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The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”  (See also Amaro v. Anaheim Arena Management, LLC, supra, 69 
Cal.App.5th at 534-535.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 
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C. Attorney fees 

Plaintiffs seek 33 1/3% of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify preliminary approval. The Court also views the limitation of the release 

language to those “arising from, or related to, the same set of operative facts as those set forth 

in the operative complaint,” as material to the approval.  

Code of Civil Procedure section 382.4 provides that where a class action settlement is 

approved, and will distribute funds to a cy pres recipient, “in connection with the hearing for 

preliminary approval” counsel shall “notify the court if the attorney has a connection to or a 

relationship with a nonparty recipient of the distribution that could reasonably create the 

appearance of impropriety as between the selection of the recipient of the money or thing of 

value and the interests of the class.” Counsel have not provided any declaration attesting to 

their relationship, if any, with “Worksafe.” 

E. Conclusion 

Hearing required.  The motion would be approved, but for the failure to provide a 

declaration concerning Worksafe in compliance with Code of Civil Procedure section 382.4.  At 

the hearing, counsel can arrange for a brief supplemental submission to address this issue. 

If and when preliminary approval is granted, counsel are directed to prepare an 

order reflecting this tentative ruling, the other findings in the previously submitted proposed 

order, and to obtain a hearing date for the motion for final approval from the Department clerk.  

Other dates in the scheduled notice process should track as appropriate to the hearing date.  

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week 

before the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 
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 5.  TIME:  9:00   CASE#: MSC20-00192 
CASE NAME: CARLOS DIAZ VS. CHEVRON CORPORATION 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 
 Defendant Chevron’s motion to strike is granted in part. 
 
 1.  The Court denies the motion as to allegations asserting a client-employer theory.  
(See Notice of Motion, p. 2, lines 25-27.)    Labor Code section 2810.3 is not a Labor Code 
provision “alleged to have been violated,” within the meaning of the LWDA notice statute.  
(Lab. Code, § 2699.3, subd. (a)(1)(A).)  Rather, section 2810.3 imposes shared liability on a 
“client employer” for a contractor’s violation of other Labor Code statutes.  (Id., subd. (b).)  
Further, plaintiff’s LWDA notice adequately alerted defendant Chevron to a theory of shared 
liability, and it is immaterial whether that theory as now pleaded is common law or statutory 
in nature.  Finally, section 2810.3 has its own specific notice requirement, and Chevron does not 
dispute that plaintiff complied with that requirement.  (Id., subd. (d).) 
 
 2.  The Court denies the motion as to allegations asserting the right to represent 
workers at defendant Chevron’s El Segundo refinery.  (See Notice of Motion, p. 3, lines 9-14.)  
The fact that plaintiff’s LWDA notice happens to reference workers at the Richmond refinery 
does not preclude plaintiff from representing similarly situated workers at the El Segundo 
refinery.  (See Cardenas v. McLane Foodservices, Inc. (C.D.Cal. 2011) 796 F.Supp.2d 1246, 
1259-60.)  
 
 3.  The Court grants the motion as to allegations regarding workers employed by labor 
contractors other than defendants CCE and Nooter.  (See Notice of Motion, p. 3, lines 1-8.)  
The Court finds that these allegations impermissibly exceed the scope of plaintiff’s LWDA 
notice, which specifically refers to workers employed by CCE and Nooter.  The notice did not 
give defendant Chevron or the LWDA fair notice that plaintiff would be pursuing claims on behalf 
of workers employed by other contractors.  Whether a given labor contractor should be deemed 
a “client employer” requires the review of fact-intensive questions specific to that labor 
contractor, and so it is reasonable to require plaintiff to identify which contractors are of concern 
in the LWDA notice.  (Cf. Khan v. Dunn-Edwards Corp. (2018) 19 Cal.App.5th 804, 808-810.) 
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 6.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMENDED 
COMPLAINT FILED BY PACIFIC STEEL GROUP 
* TENTATIVE RULING: * 
 

Before the Court are separate motions to strike portions of the FAC filed by defendant Pacific 

Steel Group ("PSG") and Philadelphia Indemnity Insurance Company ("PIIC"). For the reasons 

set forth, PSG's motion to strike is denied in part as moot, and granted in part, with leave to 

amend, and PIIC's motion to strike is denied in part, and granted in part, with leave to 

amend, as detailed in the ruling below.  

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and 

(b).) Defendants' motion is made on the ground the allegations they seek to strike "request[] 

relief not supported by the allegations of the complaint." (Code Civ. Proc. § 431.10(b)(3).) Like a 

demurrer, the grounds for a motion to strike must appear on the face of the pleading. (Code Civ. 

Proc. § 437.) "A motion to strike, like a demurrer, challenges the legal sufficiency of the 

complaint's allegations, which are assumed to be true." (Blakemore v. Superior Court (2005) 

129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].)  

It is in the Court's discretion under Code of Civil Procedure § 436 whether to strike portions of 

the complaint. (CCP § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. 

Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Analysis 

Both motions address the punitive damages sought by Plaintiff against PSG and PIIC. The 

standards for alleging a right to punitive damages are set forth in Civil Code § 3294 and the 

case law construing it, which require more than mere conclusory allegations of willful, malicious, 

or oppressive conduct. 

Under Civil Code § 3294, punitive damages may be awarded in "an action for the breach of an 

obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ, Code § 3294(a).) "Oppression" is defined as "despicable 

conduct that subjects a person to cruel and unjust hardship in conscious disregard of that 

person’s rights." (Civ. Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the 

defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others." (Civ. Code § 

3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 

support an award of punitive damages based on malice or oppression. (See Lackner v. North 
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(2006) 135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme 

Court explained: 

[T]he statute's reference to "despicable" conduct seems to 

represent a new substantive limitation on punitive damage 

awards. Used in its ordinary sense, the adjective "despicable" is a 

powerful term that refers to circumstances that are "base," "vile," 

or "contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) 

As amended to include this word, the statute plainly indicates 

that absent an intent to injure the plaintiff, "malice" requires 

more than a "willful and conscious" disregard of the 

plaintiffs' interests. The additional component of "despicable 

conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also 

Lackner v. North, supra, 135 Cal.App.4th at 1209 ["The adjective 'despicable' connotes conduct 

that is '…so vile, base, contemptible, miserable, wretched or loathsome that it would be looked 

down upon and despised by ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) Alleging an intentional tort alone is not enough to 

support a claim for punitive damages: "Not only must there be circumstances of oppression, 

fraud or malice, but facts must be alleged in the pleading to support such a claim." (Grieves v. 

Superior Court (1984) 157 Cal.App.3d 159, 166 [emphasis added; citing G. D. Searle & Co. v. 

Superior Court (1975) 49 Cal.App.3d 22, 29].)  Conclusory allegations parroting the language of 

the statute are not enough for a punitive damages claim to survive a motion to strike. (Blegen v. 

Superior Court (1981) 125 Cal.App.3d 959, 963 ["Pleading in the language of the statute is 

acceptable provided that sufficient facts are pleaded to support the allegations. [Citation 

omitted; emphasis added.] The terms themselves are conclusory, however."].)  

 PSG's Motion to Strike Allegations of the FAC 

PSG seeks to strike paragraphs 200 and 205 (11th C/A for civil conspiracy) and 251 (17th C/A 

for concealment). PSG also seeks to strike the words "and punitive damages" from paragraph 

222 (14th C/A for declaratory relief), and paragraph 230 and the concluding sentence of 

paragraph 240 (15th C/A for intentional misrepresentation). In its concurrent ruling on the 

moving parties' demurrers to the FAC, the Court has sustained demurrers to each of the causes 

of action containing those allegations. The Court's sustaining the demurrers to those causes of 

action renders this aspect of PSG's motion to strike moot. 

PSG also seeks to strike the text "appropriate penalties and punitive damages" from 

items/paragraphs 11 and 12 of the prayer and to strike item/paragraph 13 of the prayer in its 

entirety as it seeks punitive damages against PSG for which PSG contends Plaintiff has not 

made substantive factual allegations to support obtaining such relief against PSG. The Court 

has issued a tentative ruling sustaining demurrers to a number of the intentional tort causes of 
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action of the FAC. As to those intentional tort causes of action remaining, the Court does not 

find the facts alleged regarding PSG's conduct rise to the level of "despicable" conduct 

necessary to support a claim for punitive damages under the standards set forth above. The 

Court grants PSG's motion to strike as to these portions of the prayer, with leave for Plaintiff to 

amend as set forth above.  

 PIIC's Motion to Strike  

Like PSG, PIIC moves to strike item/paragraph 13 of the prayer for relief seeking punitive 

damages. The Court finds that the facts alleged regarding PIIC's acts and omissions also do not 

constitute "despicable" conduct so as to support a claim for punitive damages. PIIC's motion to 

strike paragraph 13 of the prayer in its entirety is granted, with leave to amend as set forth 

above. 

The Court denies PIIC's motion to strike item/paragraph 1 of the FAC. This prayer alleges 

"general, compensatory and consequential damages." Plaintiff has a number of theories and 

allegations as to why she contends she sustained damages in the amount of $14 million, not 

merely based on PIIC taking assets from Plaintiff. (See Reply, p. 3, ll. 2-4.)  

PIIC's motion to strike item/paragraph 3 of the prayer is granted, with leave to amend, in that 

the 11th and 12th causes of action to which this aspect of the prayer refers allege claims for civil 

conspiracy and aiding and abetting, respectively, but are not founded on any allegations against 

PIIC supporting avoidance of any transfers to PIIC. PIIC is not named as a defendant in the 

conversion, UVTA, or constructive trust causes of action (1st, 7th, 8th, and 18th C/As); the Court 

has concurrently sustained the demurrer to the 6th cause of action under the UCL which, among 

other things, does not allege any property of Plaintiff's held by PIIC or the other Demurring 

Defendants which she seeks to have restored as restitution.  

PIIC's motion to strike items/paragraphs 5, 6, 7, and 8 of the prayer is granted, with leave to 

amend based on the Court sustaining the demurrer to the 6th cause of action under the UCL. 

PIIC's motion to strike items/paragraphs 11 and 12 of the prayer is granted, with leave to 

amend. These portions of the prayer seek "a judicial declaration," which is relief apparently 

related to Plaintiff's 14th cause of action for declaratory relief. The Court has concurrently 

sustained demurrers to the 14th cause of action. 

  

 7.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMENDED 
COMPLAINT FILED BY PHILADELPHIA INDEMNITY INSURANCE COMPANY 
* TENTATIVE RULING: * 

 

 
Please see Line 6. 
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 8.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR DEMURRER TO 1ST AMENDED COMPLAINT FILED 
BY PACIFIC STEEL GROUP 
* TENTATIVE RULING: * 
 

Before the Court are four demurrers to Plaintiff's First Amended Complaint ("FAC"). The 

demurrers are filed by defendants Pacific Steel Group ("PSG"), Philadelphia Indemnity 

Insurance Co. ("Philadelphia"), Business Equity Appraisal Reports ("BEAR"), and Transpacific 

Steel, LLC ("Transpacific") (collectively "Demurring Defendants"). For the reasons set forth 

below, the Court makes this consolidated tentative ruling on these challenges to the FAC and 

rules as follows: (1) general demurrers to the 1st, 6th, 7th, 8th, 9th, 11th, 14th, 15th, 16th, 17th, 

18th, 19th, and 22nd causes of action - sustained, with leave to amend; (2) general demurrers 

and demurrer for uncertainty to 12th and 24th causes of action and demurrer to alter ego 

allegations - overruled. The Court does not reach the special demurrers for uncertainty on the 

causes of action for which general demurrers are sustained, nor does it reach PIIC's demurrer to 

the 14th cause of action under Code of Civil Procedure § 430.10(c). 

General Factual Background  

On July 2, 2021, Plaintiff Janice Alamillo ("Janice") filed her FAC alleging 29 causes of action 

against approximately 23 defendants, including Laurence Alamillo, her former spouse ("Larry"), 

the family company Alamillo Rebar, Inc. ("ARI") in which Janice and Larry jointly hold an 

approximate 53% interest, other members of the Alamillo family who are owners, officers and/or 

directors of ARI, and several other related or affiliated entities in which Janice has an ownership 

interest with Larry, in addition to a number of other defendants. (FAC ¶¶ 8, 10.) Janice alleges 

that she and Larry separated in June 2016 and are in the process of dissolving their marriage. 

(FAC ¶¶ 1, 2.) The shareholders of ARI include Janice and Larry through their family trust, 

Larry's father and mother, Joe Alamillo ("Joe") and Jean Alamillo ("Jean"), Larry's brother Brent 

Alamillo ("Brent"), and Larry's sister Sarah Skow ("Sarah"), all of whom are named defendants. 

(FAC ¶ 10.) 

Generally, Janice contends that the Defendants collectively have conspired to deprive her of the 

fair value of her share of ARI and the Alamillo-related businesses in which she has a financial 

interest by deflating their value and through mismanagement and other acts and omissions. 

Janice alleges that she was informed in mid-May 2018 that ARI was closing its operations and 

considering bankruptcy, and she was informed ARI ceased its operations in September 2018. 

(FAC ¶ 70, and ¶ 25, p. 10, l. 28 - p. 11, l. 1.)  

Janice alleges that "during June 2018" the named defendants, including PIIC, PSG, BEAR and 

Transpacific, "agreed to participate in the RESTRUCTURING SCHEME," which she generally 

defines as a scheme devised by Larry, his relatives who are named defendants, and the ARI 

CFO defendant Christopher Pereira to have the assets of ARI and the Alamillo-affiliated entities 

transferred to new entities to continue ARI's operations and leave ARI a shell entity, though she 

also alleges PSG and Transpacific are "now mere shells" used as a "conduit" and organized 
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with inadequate capitalization. (FAC ¶¶ 69, 97, p. 31, ll. 14-15, ll. 18-19, ll. 26-27.) She alleges 

the defendant Alamillo family members and Pereira caused PSG and Transpacific to be formed 

and executed documents effectuating the Restructuring Scheme on behalf of Transpacific and 

PSG, and that there was a "de facto merger," with PSG and Transpacific having the "same 

controlling management as ARI," and the Alamillo family member defendants and Pereira 

"through its subsidiaries and related entities" being the majority stakeholder in the successor 

entities. (FAC ¶¶ 80, 81, 83.) She alleges either "inadequate consideration" or "no 

consideration" was provided for the transfers of ARI's assets. (FAC ¶¶ 84, 85.) She alleges 

Transpacific and PSG are alter egos of ARI and the other Alamillo-related entities. (FAC ¶ 87.) 

 Other General Allegations Concerning PSG 

PSG was a former competitor of ARI. (FAC ¶ 5, p. 3, l. 23.) Janice alleges PSG agreed to 

perform the remainder of ARI's construction contracts, that many assets of ARI were transferred 

to PSG, and that PSG purchased "directly and indirectly Gamma and Transpacific." (FAC ¶ 36.)  

There are some conflicting allegations concerning PSG's role and relationship to ARI. Janice 

alleges PSG was an "insider" of ARI with a majority ownership interest, though it is not an 

identified shareholder, but she also alleges that ARI, Larry and the Alamillo shareholder and 

officer defendants formed PSG to be a successor to ARI as part of the alleged Restructuring 

Scheme. (FAC ¶¶ 10, 143, 69. 80, among others.)  

The allegations regarding PSG's acquisition of tangible personal property of ARI are in some 

instances inconsistent. Janice alleges in one paragraph that "PSG did not purchase equipment 

and materials from ARI" but allegedly "coordinated" with ARI for ARI to default on its loan and 

secured debt "so that the property was sold at foreclosure sale by Western Alliance [Bridge 

Bank] and subsequently 'purchased' by PSG. (FAC ¶ 36 [emphasis added].) In another 

paragraph, she alleges that ARI entered into approximately 10 bills of sale to PSG for assets of 

ARI, but that "most ARI equipment and assets" was sold at foreclosure sale by Bridge Bank, 

which held secured liens on the assets, and that PSG purchased the assets from the Bank after 

its foreclosure. (FAC ¶ 25, p. 11, ll. 19-27.) She also alleges PSG purchased equipment from 

Gamma, which had been purchased from CRF. (FAC ¶ 36.) In another paragraph, Janice 

asserts that PSG "succeeded" to Bridge Bank's rights and interests under its credit facility to ARI 

by which it obtained a security interest in ARI's assets which PSG represented were "legitimate 

business operations." (FAC ¶ 72.)  

 Other General Allegations Concerning Transpacific 

Janice alleges that some unidentified assets of ARI were transferred to defendant California 

Rebar Fabrication, Inc. ("CRF"), that when she discovered the transfer of assets to CRF in 2019 

it dissolved, and a new entity Gamma Rebar, Inc./Gamma Rebar Fabrication, Inc. ("Gamma") 

became the successor to CRF, and then Transpacific and Rebar West Fab became the 

successors to Gamma. (FAC ¶ 36.) In another paragraph, Janice alleges Transpacific was 

formed in February 2019, and that assets of CRF were transferred to Transpacific after CRF 

dissolved. (FAC ¶ 39.) She alleges Transpacific continued ARI's business of manufacturing and 
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installing rebar and participated in the alleged Restructuring Scheme to hide ARI's assets and 

reduce ARI's valuation and for its own benefit. (FAC ¶ 39.) 

 General Allegations Concerning PIIC 

PIIC is a surety insurer and issued bonds on ARI's projects subject to a General Indemnity 

Agreement to which Janice, as well as Larry's parents and part owners of ARI Joe and Jean 

were also parties. (FAC ¶¶ 42, 44.) The General Indemnity Agreement ("GIA") is not attached to 

the FAC, but Janice alleges (a) an addendum to the GIA limited Joe and Jean's liability, which 

she did not agree to and which was concealed from her, and (b) there was a provision that 

allowed Janice to terminate the GIA. She alleges she was "fraudulently induced" to enter into 

the GIA based on PIIC misrepresenting the "nature of each party to the Agreement's liability" to 

induce her not to terminate the GIA. (FAC ¶ 44.) 

PIIC alleges it has suffered losses on the ARI bonded contracts of approximately $14 million. 

(FAC ¶ 48.) PIIC has made demand on Janice for over $8.5 million under the GIA and 

demanded that she provide collateral in that amount based on the amounts PIIC has incurred 

and will incur to satisfy ARI's obligations under the bonds. (FAC ¶¶ 45-47.) Plaintiff alleges she 

has been singled out by PIIC in only pursuing Janice and not some of the other obligors under 

the GIA. (FAC ¶ 49.) 

Janice alleges that PIIC participated in weekly meetings with ARI "to discuss ARI's business in a 

manner to avoid any distribution to Janice, which worked to PIIC's benefit for maximizing the 

potential assets of ARI to maximize payments to PIIC or put up required collateral for PIIC." 

(FAC ¶ 49, p. 19, ll. 7-11 [emphasis added].)  

 General Allegations Concerning BEAR 

Janice alleges BEAR "participated, conspired with and cooperated with" Defendants by 

preparing 12 different drafts of valuations of ARI and the ownership interests in that entity, 

including a draft which valued Janice's interest as a minority interest with discounts for a 

minority interest and marketability that might be applied outside of the marital dissolution 

context. (FAC ¶¶ 24, 54, 55, 58 [many drafts with Pereira providing BEAR the income 

projections on which the valuations were based].) BEAR prepared these 12 draft valuations 

between July and December 2016. (FAC ¶ 24.) She alleges BEAR knew Janice and Larry were 

in a marital dissolution and prepared the drafts "in an effort to minimize the valuation of ARI 

thereby diminishing the value of the shares owned by Plaintiff" and diminish the value of one 

spouse's interest in ARI "to the benefit of another spouse . . . and the other spouse's family 

members." (FAC ¶ 24.) 

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems 

the facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. 

Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of 
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Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable 

interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 

Cal. 3d at 318.) Further, "In the construction of a pleading, for the purpose of determining its 

effect, its allegations must be liberally construed, with a view to substantial justice between the 

parties." (Code Civ. Proc. § 452.) 

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 

which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 

court cannot consider, as Mercury would have us do, the substance of declarations, matter not 

subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 

contents. (Citations omitted.)"].)  

The Court can sustain a demurrer for uncertainty if the complaint fails to sufficiently apprise 

the defendants of the claims against them. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. 

(2019) 38 Cal.App.5th 677, 695.) Because ambiguities can be clarified through discovery, 

demurrers for uncertainty are generally disfavored. (Id.) " '[W]here the complaint contains 

substantive factual allegations sufficiently apprising defendant of the issues it is being asked to 

meet, a demurrer for uncertainty should be overruled or plaintiff given leave to amend.' [Citation 

omitted.]" (Id. [quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 

2].)  

The Court cannot sustain a demurrer unless it fully disposes of a cause of action. (Daniels v. 

Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general 

demurrer may not be sustained, nor a motion for judgment on the pleadings granted, as to a 

portion of a cause of action. [Citations omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 

Cal.App.4th 1680, 1682-1683 [reversing trial court order sustaining demurrer to one of several 

distinct incidents of malpractice pled in a single legal malpractice cause of action].)  

Analysis 

The Court notes the caption page of the FAC identifies 28 causes of action with somewhat 

different titles than those in the body of the FAC. The Court relies on the text in the body of the 

FAC in describing the claims which includes 29 causes of action. 

 1st C/A - Conversion (Derivative)  

PSG and Transpacific generally demur to the cause of action for conversion. PSG also demurs 

to the claim based on uncertainty.  

A cause of action for conversion has three elements: "(1) the plaintiff's ownership or right to 

possession of the property; (2) the defendant's conversion by a wrongful act or disposition of 

property rights; and (3) damages." (Lee v. Hanley (2015) 61 Cal.4th 1225, 1240 [quoting Welco 

Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208].) " 'Neither legal title nor absolute 

ownership of the property is necessary. [Citation.] A party need only allege it is " ' "entitled to 

immediate possession at the time of conversion." ' [Citations omitted.]" (Applied Medical Corp. v. 

Thomas (2017) 10 Cal.App.5th 927, 936.) A claim for conversion of money can be stated "if a 
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specific sum capable of identification is involved."  (Farmers Ins. Exchange v. Zerin (1997) 53 

Cal.App.4th 445, 452.) (See also Voris v. Lampert (2019) 7 Cal.5th 1141, 1151; Weiss v. 

Marcus (1975) 51 Cal. App. 3d 590, 599.) 

Conversion does not require a physical taking of property; plaintiff can demonstrate conversion 

by demonstrating the defendant assumed "control or ownership over the property, or that the 

alleged converter has applied the property to his own use. [Citations and internal quotations 

omitted.]" (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 [quoting Farmers 

Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 451–452]; Plummer v. Day/Eisenberg, LLP 

(2010) 184 Cal.App.4th 38, 50 [exertion of dominion or control over property of another 

"inconsistent with the owner’s rights thereto constitutes conversion," quoting McCafferty v. 

Gilbank (1967) 249 Cal.App.2d 569, 576].) 

 No Specific Identifiable Sum Subject to Conversion 

PSG argues that the conversion claim addresses Plaintiff's shareholder interest in ARI, but the 

allegations of paragraphs 94 and 95 focus on the defendants allegedly "unlawfully taking 

possession" of unidentified assets of ARI "including intercepting all rental and recycling 

proceeds" and interfering with ARI distributing "sums owed" such as rents and profits of ARI. 

(FAC ¶ 94.) She alleges she did not consent to the "de facto successorship of ARI and 

conversion of all funds attributed thereto, and improperly distributed by ARI. (FAC ¶ 95.) 

To the extent this cause of action alleges conversion of money, the cause of action fails as it 

does not allege any specific, identifiable sum of rents, profits, "funds," or distributions that were 

converted by PSG and Transpacific. Allegations that PSG or Transpacific wrongfully took 

possession of any specific, identifiable funds are necessary to state a claim for conversion of 

money. (Farmers Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 452; Voris v. Lampert, supra, 

7 Cal.5th at 1151; Weiss v. Marcus (1975) 51 Cal. App. 3d 590, 599.) 

Other "Property" or "Assets" 

Though the focus of paragraphs 94 and 95 seems to be rents, profits, and other funds of ARI 

that Janice contends should have been distributed to her but instead were "converted," she also 

makes general references to "assets" or "Property" of ARI, and incorporates the 91 paragraphs 

of allegations preceding this cause of action. The claim as pled extends beyond conversion of 

money. 

Nevertheless, the assets and "Property" other than money Janice contends was converted by 

PSG and Transpacific is at best vaguely and inconsistently alleged. To state a claim for 

conversion, the receipt or retention of property must be "wrongful" or "unlawful," and Plaintiff 

must allege facts that show ARI was entitled to "immediate possession" of the "assets" at the 

time they were converted. (Applied Medical Corp. v. Thomas, supra, 10 Cal.App.5th at 936.) 

The FAC alleges that at least some of ARI's assets were sold to and purchased by PSG after 

Bridge Bank foreclosed on its security interest, or that PSG acquired rights in ARI's assets from 

Bridge Bank, allegations which undermine the claim that ARI was entitled to possession of the 

property when the conversion occurred or that PSG's acquisition of the property was unlawful or 
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wrongful. (See, e.g., FAC ¶ 25, p. 11, ll. 23-25 ["most ARI equipment and assets were 

eventually transferred to PSG after being purchased from the [Bridge] Bank following 

foreclosure"];  FAC ¶ 36 [PSG "purchased" equipment from Gamma], FAC ¶ 72 [PSG 

succeeded "to the rights and interests of Bridge Bank, N.A. under a credit facility the bank had 

extended to ARI, and thereby claimed to have obtained a security interest in ARI's assets in the 

amount of $23.5 million"].) (See Voris v. Lampert, supra, 7 Cal.5th at 1151 [in a conversion 

cause of action, "the 'specific thing' at issue [citation omitted] must be a thing to which the 

plaintiff has a right of ownership or possession—a right with which the defendant has interfered 

by virtue of its own disposition of the property.".) If ARI defaulted on its loan obligations and the 

lender foreclosed its security interest in the assets securing the loan obligations and acquired 

title, those facts undercut Plaintiff's ability to allege the essential element for conversion that ARI 

was entitled to immediate possession of those assets when PSG purchased them from Bridge 

Bank or that PSG acquired them wrongfully. 

There are other allegations in the FAC which suggest PSG acquired assets of ARI from a 

different source and that it is possible not all assets of ARI were foreclosed on by Bridge Bank 

and conveyed to PSG. (See FAC ¶ 72 [PSG succeeded "to the rights and interests of Bridge 

Bank, N.A. under a credit facility the bank had extended to ARI, and thereby claimed to have 

obtained a security interest in ARI's assets in the amount of $23.5 million"].) The FAC also 

alleges PSG "purchased directly and indirectly Gamma" and Transpacific, the entities which 

allegedly acquired assets of ARI through CRF, allegations that create a conflicting factual 

narrative and may also undermine an essential element of a conversion claim that the taking 

was "wrongful" in light of the allegation that PSG purchased either entities or assets, though it is 

not clear based on other allegations that "assets of ARI were transferred to CRF." (FAC ¶¶ 35, 

p. 14, ll. 22-23, and 36, p. 15, l. 21.)  

These potentially conflicting allegations and Janice's failure to allege what assets she contends 

PSG wrongfully or unlawfully obtained in violation of ARI's rights render the FAC so uncertain, 

ambiguous and vague that the Court cannot discern whether there are assets other than the 

non-specific funds or the assets purchased by PSG from Bridge Bank that are the subject of the 

cause of action. If there are, then Plaintiff may be able to state a claim for conversion against 

PSG. As pled, a general demurrer to this cause of action as to PSG should be sustained, with 

leave to amend. 

 Transpacific's Demurrer 

Transpacific argues this and Plaintiff's other claims against it fail because the acts and 

omissions of Transpacific complained of occurred prior to Transpacific's formation in February 

2019. The Court does not find that argument persuasive. From the face of the FAC, the Court 

cannot conclude that the transfer of any ARI assets to Transpacific allegedly occurred prior to 

February 2019. There are allegations that support a contrary inference given the timing of ARI's 

alleged cessation of business in September 2018 only a few months before Transpacific was 

formed and the multiple businesses through which the assets were allegedly subsequently 

transferred. (FAC ¶¶ 25, 70.) 
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The Court nevertheless sustains Transpacific's demurrer to this cause of action, with leave to 

amend. The allegations regarding Transpacific's conversion of assets that at one time belonged 

to ARI suffer from similar deficiencies as the allegations against PSG. For example, Janice 

alleges Transpacific used ARI's "equipment' after CRF dissolved (FAC ¶ 63, p. 24, l. 25), but 

Transpacific points to the allegations of paragraph 35 that CRF purchased the assets and good 

will of a company MJB Steel, an entity of unknown relationship to the transactions and claims 

alleged in the FAC, except that Plaintiff later alleges Transpacific acquired property from CRF. 

(FAC ¶ 35 p. 15, ll. 4-6, ll. 8-9; ¶ 39 [assets were transferred to Transpacific after CRF's 

dissolution].) (But see FAC ¶ 36, p. 15, l. 21 [PSG purchased "directly and indirectly" Gamma 

and Transpacific, and p. 15, ll. 23-24 ["PSG purchased equipment from Gamma that Gamma 

had purchased from CRF, which ARI funded" (emphasis added)].) It is uncertain from the FAC 

allegations what assets Plaintiff is alleging Transpacific acquired that it wrongfully converted, 

including MJB Steel assets purchased by CRF or some other assets.   

6th C/A - Violation of Business & Professions Code § 17200 et seq. ("UCL") 

All Demurring Defendants generally demur to the sixth cause of action for violation of the UCL. 

PSG and PIIC also demur to this cause of action for uncertainty.  

"Business and Professions Code section 17200 et seq. prohibits unfair competition, including 

unlawful, unfair, and fraudulent business acts. The UCL embraces 'anything that can properly be 

called a business practice and that at the same time is forbidden by law.'  [Citations and internal 

quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1143 

("Korea Supply").) A claim for unfair business practices under the UCL by its terms may be 

asserted for practices that are "unfair," "unlawful," or "fraudulent." The statute is written in the 

disjunctive so that allegations meeting any one of the three prongs are sufficient. (Prakashpalan 

v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1133.)  

"Actions under the UCL are not meant to be substitutes for tort or contract actions. [Citation 

omitted.] 'Instead, the act provides an equitable means through which both public prosecutors 

and private individuals can bring suit to prevent unfair business practices and restore money or 

property to victims of these practices. As we have said, the ‘overarching legislative concern 

[was] to provide a streamlined procedure for the prevention of ongoing or threatened acts of 

unfair competition.' [Citation omitted.]" (Marsh v. Anesthesia Services Medical Group, Inc. 

(2011) 200 Cal.App.4th 480, 502 [quoting Korea Supply, supra, 29 Cal.4th at 1150, and 

affirming trial court order sustaining demurrer to UCL claim of anesthesiologist against her 

medical group, a hospital and others alleging she was unfairly excluded from pursuing her 

practice with them].)  

Plaintiff generally alleges that the defendants listed in paragraph 135 of the FAC violated the 

UCL by "consummating an unlawful, unfair, and fraudulent business practice, designed to 

deprive Plaintiff of the assets, including but not limited to the value and assets of her interest in" 

ARI and the other Alamillo-related entities. She also refers to a violation of the False Advertising 

Law, Business and Professions Code § 17500 et seq. ("FAL"), and alleges the identified 

defendants violated the UCL by "making and/or disseminating false, misleading, and deceptive 

statements to the public about the nature and purpose of their loans and distributions of assets 
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to Defendants and the joint orchestrated effort to deprive Plaintiff of her assets, including the fair 

value thereof." (FAC ¶ 137.) Janice alleges she has suffered "damages" and prays for 

"damages" for this claim. (FAC ¶ 136, p. 42. L. 18.)  

 PIIC's Demurrers 

Though Plaintiff lists PIIC as a defendant named in this cause of action, Plaintiff does not 

include PIIC in the list of parties who allegedly engaged in "fraudulent, deceptive, unfair, and 

other wrongful conduct." (FAC ¶ 135.) This defect alone is sufficient to sustain PIIC's demurrer 

to this cause of action. 

In addition, PIIC contends that the claim fails because Plaintiff seeks monetary damages, a 

remedy not available under the UCL for a private plaintiff. The only monetary remedy in a 

private action under the UCL is restitution, as damages are not recoverable. (Lee v. Luxottica 

Retail North America, Inc. (2021) 65 Cal.App.5th 793, 800 [citing Clark v. Superior Court (2010) 

50 Cal.4th 605, 613 and Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1266].)  

Plaintiff has not alleged that PIIC has obtained money or property of Plaintiff to support a claim 

for restitution based on any alleged unlawful, unfair, and fraudulent business practice, and her 

claim for "damages" as alleged in paragraph 136 is not supported by the provisions of the UCL, 

as stated in the foregoing cases. The only relief she alleges in the 6th cause of action is 

damages. (FAC ¶ 136, p. 42, l. 18.) PIIC's general demurrer to the sixth cause of action is 

sustained, with leave to amend. 

 PSG's Demurrers 

PSG cites Cel-Tech Communications v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 

163 ("Cel-Tech"), arguing that in order for Plaintiff to state a cause of action for violation of the 

UCL, she must allege more than general violations of public policy. The Court in that case 

focused on the "unfair" prong of the UCL. The Court reviewed the purposes of the UCL and 

concluded that "to promote consumer protection, we must require that any finding of unfairness 

to competitors under section 17200 be tethered to some legislatively declared policy or proof of 

some actual or threatened impact on competition. We thus adopt the following test: When a 

plaintiff who claims to have suffered injury from a direct competitor's 'unfair' act or practice 

invokes section 17200, the word 'unfair' in that section means conduct that threatens an 

incipient violation of an antitrust law, or violates the policy or spirit of one of those laws because 

its effects are comparable to or the same as a violation of the law, or otherwise significantly 

threatens or harms competition." (Id. at 186-187.)  

Plaintiff has not alleged defendants' conduct threatened competition but rather that her personal 

interest in these family businesses was diminished in value. The claim is not unlike the claim of 

the anesthesiologist against her medical group that the Court found failed to state a UCL 

violation based on unfair competition in Marsh v. Anesthesia Services Medical Group, Inc., 

supra, 200 Cal.App.4th at 502.  

The "unlawful" prong of the UCL "borrows" violations of other laws and makes those violations a 

violation of the UCL where the conduct constitutes a business practice. (CADC/RADC Venture 

2011-1 LLC v. Bradley (2015) 235 Cal.App.4th 775, 792-793; Cel-Tech, supra, 20 Cal.4th at 
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180].) If Plaintiff alleges her UCL claim is based on a violation of the FAL because of 

defendants' alleged dissemination of false statements "to the public" about loans obtained by 

ARI and distributions of ARI's assets, the claim does not state facts sufficient to support such a 

violation. A violation of the FAL constitutes a violation of the UCL. (People v. Overstock.Com, 

Inc. (2017) 12 Cal.App.5th 1064, 1078.) The FAL though makes it unlawful for a company 

intending to "dispose of real or personal property or to perform services … or to induce the 

public to enter into any obligation relating thereto, to make or disseminate or cause to be made 

or disseminated before the public in this state … in any newspaper or other publication, or any 

advertising device, … or in any other manner or means whatever, including over the Internet, 

any statement, concerning that real or personal property or those services … which is untrue or 

misleading, and which is known, or which by the exercise of reasonable care should be known, 

to be untrue or misleading . . . ." (Bus. & Prof. Code § 17500.) Among other things, whatever 

false or misleading statements Janice contends were made by defendants, she does not allege 

they were made through any advertising device in connection with the sale of goods, services, 

or real property.  

With respect to the "fraudulent" prong of the UCL, Plaintiff does not allege facts in support of her 

UCL claim sufficient to support her claims based on fraud against any of the Demurring 

Defendants, as set forth below in connection with the Court's tentative ruling on the demurrers to 

the 9th, 15th, 16th, and 17th causes of action. Her failure to adequately plead "fraudulent" 

conduct by PSG, or other "unlawful" or "unfair" conduct for the reasons set forth, supports the 

Court sustaining PSG's demurrer to this cause of action, with leave to amend. 

 BEAR's Demurrer 

BEAR relies on what one court has characterized as the "old" test for consumer cases for 

whether there has been a UCL violation. (Buller v. Sutter Health (2008) 160 Cal.App.4th 981, 

991.) The current standards are set forth above. Apart from her civil conspiracy and aiding and 

abetting causes of action, the substantive causes of action Plaintiff has alleged regarding 

BEAR's alleging wrongdoing are fraud-related claims that the Court has concluded are not 

adequately stated. (FAC 9th, 15th, 16th, 17th C/As.) The Court therefore sustains BEAR's 

demurrer to the 6th cause of action, with leave to amend. 

 Transpacific Demurrer 

Transpacific has filed a general demurrer to this cause of action. Transpacific contends the 

timing of its formation in February 2019 means it cannot be liable because the alleged 

misconduct occurred prior to that. Transpacific, however, has also demurred to the fraud-related 

claims as not stated with sufficient particularity which is in part the basis for this claim. For the 

reasons set forth above, the Court will sustain the Transpacific demurrer to this cause of action, 

with leave to amend, based on the insufficiency of Plaintiff's allegations to state a claim for 

unlawful, unfair, or fraudulent business practices within the meaning of the UCL.  

7th C/A - Actual Fraudulent Transfer and 8th C/A - Constructive Fraudulent Transfer 

PSG and Transpacific make general demurrers to this cause of action, and PSG has made a 

special demurrer for uncertainty. Plaintiff's 7th and 8th causes of action seek to avoid certain 
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transactions under the Uniform Voidable Transactions Act ("UVTA"), Civil Code § 3439.01 et 

seq., formerly known as the Uniform Fraudulent Transfer Act.  

A transfer by a debtor made with actual intent to hinder, delay, or defraud creditors is avoidable 

by a creditor, whether the creditor's claim arose before or after the date of the transfer, 

sometimes referred to as "actual" fraudulent transfers or "actual" voidable transactions under the 

UVTA. (Civ. Code § 3439.04(a)(1).) A constructive fraudulent transfer or voidable transaction is 

one for which the debtor does not receive "reasonably equivalent value" and which results in the 

debtor having insufficient capital to carry out its business or to pay its debts or which is made 

when the debtor is insolvent or which renders the debtor insolvent. (Civ. Code §§ 3439.04(a)(2), 

3439.05.) To state a claim under these statutes, generally Plaintiff need only allege facts 

meeting the elements set forth in the avoidance provisions, and defenses under various 

provisions of Civil Code § 3439.08 generally must be proven by the party defending the validity 

of the transfer.  

It is not clear whether Plaintiff is challenging as voidable transfers or transactions the granting of 

the security interests in ARI's assets to the institutional lenders, the foreclosure sale of those 

assets, and/or the transfer to PSG of Bridge Bank's security interest in ARI's assets. (FAC ¶¶ 

25, 36, 72.) Plaintiff alleges "no adequate consideration was given for ARI's assets" at least by 

the alleged "successors" (FAC ¶ 84) and more generally that "no consideration was provided 

related to the transfer of ARI's assets." (FAC ¶ 85.) Though "value" exchanged for a transfer 

includes a transferee obtaining a security interest in property in exchange for an obligation or 

satisfying a lien, the UVTA does not define what constitutes "reasonable equivalent value," the 

standard for avoidance of a constructive voidable transfer.  (Civ. Code § 3439.03.)  

In the 8th cause of action, Plaintiff specifically alleges the transfers of ARI's assets, including the 

transfers granting the security interests to Bridge Bank and Bond Capital, were made for less 

than reasonably equivalent value. (FAC ¶¶ 161, 164.) Not a model of clarity, the allegations of 

the FAC appear to state that assets subject to the UVTA causes of action may include assets 

transferred to Bridge Bank and Bond Capital to secure their loans and later transferred to PSG, 

and may also include other assets of ARI that were transferred to CRF and subsequently to 

other transferees, including PSG and Transpacific. (See, e.g., FAC ¶¶ 35, 36, 38.)  

 PSG Demurrer 

PSG points to the definition of "asset" under Civil Code § 3439.01(a), which excludes property 

"to the extent it is encumbered by a valid lien." (Civ. Code § 3439.01(a)(1).) It is not clear, 

however, that the assets Janice contends were fraudulently transferred include assets subject to 

liens in favor of the two financial institutions, whether she contends the grant or liens to the 

secured lenders are avoidable or only the foreclosure of the liens, and the scope of any other 

assets and transfers other than ones originating with the liens to the institutional lenders are 

transfers or transactions she seeks to avoid in these causes of action. (See FAC ¶¶ 25, 36.) The 

FAC as presently pled does not allow the Court or the parties to discern what assets and what 

transfers made directly or indirectly to PSG she seeks to avoid.  
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 Transpacific Demurrer 

Transpacific again argues that it was not formed until February 2019 as the basis for its general 

demurrer. The Court cannot determine from the face of the FAC that the transfers to 

Transpacific for which avoidance is sought occurred prior to February 2019.  

Transpacific also argues that these causes of action fail to state a claim against Transpacific 

because the FAC alleges CRF purchased assets from an entity MJB, and the assets 

Transpacific acquired therefore belonged to MJB, not ARI. (FAC ¶ 35, p. 15, ll. 4-5; Transpacific 

Dem. p. 4, ll. 12-18.) Plaintiff also alleges, however, that Transpacific acquired property from 

CRF, and that CRF acquired assets apparently directly from ARI. (FAC ¶ 35, p. 14, ll. 22-23 

["assets of ARI were transferred to CRF"], ¶ 35, p. 15, ll. 4-6, ll. 8-9; ¶ 39 [assets were 

transferred to Transpacific after CRF's dissolution].) It is uncertain from the FAC allegations 

what assets Plaintiff is alleging Transpacific acquired, including MJB Steel assets purchased by 

CRF or some other assets.   

The Court finds that Plaintiff has not clearly alleged in these causes of action the transfers or 

transactions Plaintiff seeks to avoid sufficiently to allow PSG or Transpacific to ascertain the 

basis of Plaintiff's claims. As pled, PSG and Transpacific acquired assets from multiple sources 

through different transactions and transfers. There are no allegations Transpacific acquired 

assets directly transferred from ARI; Plaintiff alleges PSG acquired assets that may have been 

titled to ARI initially, but some of which were subject to security interests that were foreclosed, 

others of which PSG acquired by other means from Bridge Bank, and others of which PSG may 

have obtained through its alleged purchase of Gamma and Transpacific, which may affect the 

extent to which the property is an "asset" within the meaning of the UVTA if the asset is subject 

to valid liens for purposes of Civil Code § 3439.01(a)(1). The general references to "assets" 

subject to avoidance in the context of the other allegations of the FAC preceding these causes 

of action are insufficient to allege the scope of the transfers Plaintiff contends are avoidable to 

allow PSG and Transpacific to respond.  

The demurrers by PSG and Transpacific to the 7th and 8th cause of action are sustained, with 

leave to amend. 

 9th C/A - Actual Fraud 

BEAR and PIIC have made general demurrers to this cause of action, and PIIC has also 

brought a special demurrer for uncertainty. PSG and Transpacific are not named as defendants 

in this cause of action. 

The "actual fraud" claim in founded on two primary allegations that (1) "these Defendants 

named in this cause of action promised that they were acting to maximize ARI's [and other 

Alamillo-affiliated entities'] value and Plaintiff would share in the distribution of the value of ARI 

[and other Alamillo-affiliated entities]," (FAC ¶ 168), and (2) "these Defendants promised and/or 

represented that they would personally guaranty payment of the payments due on the Bridge 

Bank and Bond Capital loans, including loan payments and that they would not allow the Bridge 

Bank and Bond Capital loans to go into default" (FAC ¶ 173). 
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"‘ 'The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 

(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or “scienter”); (c) 

intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.' 

[Citation, internal quotations omitted.] 'Every element of the cause of action for fraud must be 

alleged in the proper manner (i.e., factually and specifically), and the policy of liberal 

construction of the pleadings … will not ordinarily be invoked to sustain a pleading defective in 

any material respect.' [Citation, internal quotations omitted.]" (Rutherford Holdings, LLC v. Plaza 

Del Rey (2014) 223 Cal. App. 4th 221, 234 [quoting Lazar v. Superior Court (1996) 12 Cal.4th 

631, 638 and Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 

197, 216, superceded by statute on other grounds].)   

The specificity requirement means that Plaintiff allege facts "which 'show how, when, where, to 

whom, and by what means the representations were tendered.' " [Citation and internal 

quotations omitted.]" (Lazar, supra, 12 Cal.4th at 64 [quoting Stansfield v. Starkey (1990) 220 

Cal. App. 3d 59, 73].) The specificity requirement when alleging a claim for fraud against a 

corporation also requires more than generic allegations of fraud against the corporate entity. "A 

plaintiff's burden in asserting a fraud claim against a corporate employer is even greater. In such 

a case, the plaintiff must 'allege the names of the persons who made the allegedly fraudulent 

representations, their authority to speak, to whom they spoke, what they said or wrote, and 

when it was said or written.' " (Lazar v. Superior Court, supra, 12 Cal.4th at 645 [quoting 

Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal. App. 4th 153, 157.) Less specificity is 

required where the circumstances alleged indicate the defendant necessarily possesses "full 

information concerning the facts of the controversy." (Committee on Children's Television, Inc. v. 

General Foods Corp., supra, 35 Cal.3d at 217.) 

A claim for fraud may be stated based on a false promise. (Civil Code § 1710 subd. 4 [defining 

deceit to include a "promise made, without any intention of performing it"]; Lazar, supra, 12 

Cal.4th at 638 (" '[p]romissory fraud’ is a subspecies of the action for fraud and deceit. A 

promise to do something necessarily implies the intention to perform; hence, where a promise is 

made without such intention, there is an implied misrepresentation of fact that may be 

actionable fraud. [Citations omitted.]"].)  

Plaintiff's claim for fraud based on false promise does not plead each element of this claim with 

specificity as required. The FAC does not allege "how, when, where, whom, and by what 

means" either BEAR or PIIC allegedly made their false promises to "maximize" ARI's value or to 

"personally guarantee" the loan payments to the banks or to not allow the loans to go into 

default.  

If Plaintiff contends that BEAR and PIIC made those promises, Plaintiff does not allege which 

individuals employed by BEAR or PIIC allegedly made the promises, their job titles or positions, 

and their authority to make such promises to Janice on behalf of their respective companies. 

Because Plaintiff alleges that BEAR and PIIC made these promises "to Plaintiff," this information 

should be known to Plaintiff and must be alleged. (See FAC ¶¶ 169, 174.) The generic 

allegations of BEAR and PIIC making promises to "maximize" value and to prevent major loans 

from going into default, without any allegation of the time, place, manner, or person who made 
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that promise to Janice, makes this cause of action clearly deficient. Janice must also allege with 

specificity facts showing her justifiable reliance on these alleged promises by BEAR and PIIC 

and specifically how she changed her position in reliance on the promises or has suffered 

detriment in reliance on the promises allegedly made by these specific defendants, BEAR and 

PIIC.  

The general demurrers by BEAR and PIIC to the sixth cause of action are sustained, with 

leave to amend. 

 11th C/A - Civil Conspiracy 

All Demurring Defendants demur to this cause of action on the ground Plaintiff has not alleged 

facts sufficient to state this claim against them, and all Demurring Defendants other than 

Transpacific also assert a special demurrer for uncertainty.  

"To allege a conspiracy, a plaintiff must plead '(1) formation and operation of the conspiracy and 

(2) damage resulting to plaintiff (3) from a wrongful act done in furtherance of the common 

design.' [Citation omitted.]" (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 

1150, 1173 [quoting Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062].) " 'Conspiracy' " itself is 

not a cause of action; conspiracy allegations are typically made in order to assert liability against 

an actor who did not participate in the underlying wrongful conduct alleged to have been 

committed by another defendant. [Citations omitted.]" (American Master Lease LLC v. Idanta 

Partners, Ltd. (2014) 225 Cal.App.4th 1451, 1473.) (See also Daniels v. Select Portfolio 

Servicing, Inc., supra, 246 Cal.App.4th at 1172.) "[L]iability for a conspiracy 'must be activated 

by the commission of an actual tort.' [Citation omitted.]" (Id.)  

Plaintiff alleges the formation of the conspiracy occurred "during June 2018" when she alleges 

the Demurring Defendants along with other defendants "agreed to participate in" the 

Restructuring Scheme." (FAC ¶ 73.) With respect to the underlying torts on which this claim 

rests, she alleges that the conspiracy regarding the restructuring scheme consists of "at least a 

conversion" of ARI's and the Alamillo-related entities' assets, "a purpose of which was to 

defraud Plaintiff." (FAC ¶ 197.) In other allegations, she cites "unfair business practices" as well 

as "WASTE, NUISANCE CONDITION, TRESPASS," fraudulent transfers and breaches of 

fiduciary duty. (FAC ¶¶ 198, 201.) She alleges the defendants each violated "independent 

duties" owed to her, but she has not identified what those "independent duties" are regarding 

these Demurring Defendants. 

 The Demurrers 

PIIC contends that no allegations are made against it. However, unlike the 6th cause of action in 

which the defendants are specifically identified in the substantive paragraph of the cause of 

action, this cause of action just refers to the "Defendants," which reasonably must be interpreted 

to include those listed under the title of the cause of action against whom the claim is directed.  

None of the Demurring Defendants is named in any claims for waste, nuisance, trespass, or 

breach of fiduciary duty to the extent those are asserted in the FAC. If the conspiracy claim is 

based on claims of fraud committed by any of the Demurring Defendants, for the reasons 
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stated, the fraud causes of action (9th, 15th, 16th, and 17th causes of action) are not pled with 

specificity and are deficient. This cause of action suffers from the same deficiencies as a result. 

(Favila v. Katten Muchin Rosenman LLP (2010) 188 Cal.App.4th 189, 211 [holding proposed 

amended complaint pled civil conspiracy based on fraud with sufficient particularity]; Daniels v. 

Select Portfolio Servicing, Inc., supra, 246 Cal.App.4th at 1173 [finding the conspiracy claim 

based on misrepresentations too conclusory and upholding order sustaining demurrer to 

conspiracy claim without leave to amend].)  

The Court has held the claims for unfair business practices under the UCL (6th C/A) and 

fraudulent transfers (7th and 8th C/As) are also not pled sufficiently to support those causes of 

action. The Court has found the conversion cause of action against PSG and Transpacific is 

also not pled sufficiently to state claims against them on that tort theory. That Transpacific was 

not in existence in June 2018 when Plaintiff alleges the defendants reached their agreement to 

conspire to commit the Restructuring Scheme does not mean Transpacific cannot be liable for 

its alleged subsequent conduct joining the conspiracy. (Favila v. Katten Muchin Rosenman LLP, 

supra, 188 Cal.App.4th at 206.) Nevertheless, because the underlying causes of action against 

these Demurring Defendants do not state claims for relief against them as presently pled, the 

civil conspiracy claim founded on those other torts fails. The general demurrers to the 11th 

cause of action are sustained, with leave to amend.  

 12th C/A - Aiding and Abetting 

All Demurring Defendants demur to this cause of action. Like conspiracy, a claim for aiding and 

abetting must be connected to an intentional tort by another. The elements of the cause of 

action for aiding and abetting a tort are distinct from civil conspiracy in that the aider and abetter 

does not need to owe a duty to the plaintiff to be liable. (American Master Lease LLC v. Idanta 

Partners, Ltd., supra, 225 Cal.App.4th at 1476.) 

The Court in Casey v. U.S. Bank National Assn. (2005) 127 Cal.App.4th 1138 addressed what 

must be pled to allege liability for aiding and abetting an intentional tort: 

" 'Liability may … be imposed on one who aids and abets the 

commission of an intentional tort if the person (a) knows the 

other's conduct constitutes a breach of duty and gives substantial 

assistance or encouragement to the other to so act or (b) gives 

substantial assistance to the other in accomplishing a tortious 

result and the person's own conduct, separately considered, 

constitutes a breach of duty to the third person.' [Citations 

omitted.]"  

(Id. at 1144 [emphasis added, quoting Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1325–

1326].)  

Like the civil conspiracy cause of action, Plaintiff alleges as the basis for the aiding and abetting 

claims that each of the Demurring Defendants "had actual knowledge of the wrongful conduct," 

citing the Restructuring Scheme, unfair business practices, conversion, fraudulent transfers, and 
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breaches of fiduciary duty. (FAC ¶ 207.) She does not allege fraud as a basis for this cause of 

action, but rather fraudulent transfers.  

Unlike the civil conspiracy claim, however, a party may state a claim for aiding and abetting by 

alleging a defendant's knowledge of another party's breach of duty, such as breaches of 

fiduciary duty by the Alamillo-related defendants, combined with the party providing "substantial 

assistance" or "encouragement" of the others. (Casey, supra, 127 Cal.App.4th at 1144.)  

 The Demurrers 

The Court rejects PIIC's argument that the claim does not allege any conduct by PIIC as the 

FAC uses the term "Defendants" reasonably interpreted to mean those identified under the title 

of the cause of action against whom the claim is directed. 

Accepting Plaintiff's allegations as true as the Court must on demurrer, Plaintiff has alleged 

sufficient facts regarding each of the Demurring Defendant's "substantial assistance" or 

"encouragement" of ARI and other Alamillo-related Defendants in engaging in the Restructuring 

Scheme and allegedly breaching their fiduciary duties to Janice. Plaintiff alleges PIIC 

participated in meetings at ARI related to the wind down of its business, which Janice alleges 

was part of the Restructuring Scheme, including the June 2018 meeting at which the alleged 

Restructuring Scheme was agreed to. (FAC ¶¶ 42-49, 73.) She alleges BEAR provided 

valuations which BEAR allegedly knew from Pereira were to be used in negotiations over the 

value of ARI and Janice's interest in the company, and also participated in the June 2018 

meeting about the Restructuring Scheme. (FAC ¶¶ 24, 58, 73.) She alleges in a number of 

paragraphs citied above that PSG and Transpacific obtained equipment or other property of ARI 

and became successors to ARI in carrying on its business to deplete the value of ARI and the 

Alamillo-related entities.  For purposes of demurrer, these allegations allege sufficient 

knowledge of the alleged breaches of duty owed to Janice by Larry and other members of the 

Alamillo family and related defendants, and substantial assistance or encouragement of those 

breaches of duty. (See, e.g., Schulz v. Neovi Data Corp. (2007) 152 Cal.App.4th 86, 94, 97 

[finding aiding and abetting allegations against payment processors not sufficient that merely 

alleged conclusory knowledge website was illegal but finding allegations sufficient against other 

payment processors which included allegations of specific conduct by the processor reviewing 

the website and independently concluding the website was operating an illegal lottery].)  

The general and special demurrers to the 12th cause of action are overruled. 

 14th C/A (Declaratory Relief) 

PSG, PIIC, and Transpacific generally demur to this cause of action, and PSG and PIIC have 

made special demurrers for uncertainty. PIIC has also made a special demurrer under Code of 

Civil Procedure § 430.10(c) because a separate action is pending in this Court between Plaintiff 

and PIIC addressing the parties' disputes over the GIA, specifically MSC21-00537 ("Related 

PIIC Action"). 

Code of Civil Procedure § 1060 provides that a "person interested . . . under a contract, or who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
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over or upon property . . . may, in cases of actual controversy relating to the legal rights and 

duties of the respective parties, bring an original action or cross-complaint in the superior court 

for a declaration of his or her rights and duties in the premises, including a determination of any 

question of construction or validity arising under the instrument or contract." (Code Civ. Proc. § 

1060 [emphasis added].) Whether to allow a claim for declaratory relief to proceed lies in the 

discretion of the Court. (Code Civ. Proc. § 1061 ["The court may refuse to exercise the power 

granted by this chapter in any case where its declaration or determination is not necessary or 

proper at the time under all the circumstances."].) 

Declaratory relief is intended to operate prospectively to provide guidance to the parties in 

shaping their future conduct, not to address past wrongs. (Osseous Technologies of America, 

Inc. v. DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 367 [" 'There is unanimity of 

authority to the effect that the declaratory procedure operates prospectively, and not merely for 

the redress of past wrongs.' "].) The Court has discretion to dismiss a declaratory relief action 

where the relief sought addresses past wrongs, where the parties have alternative claims and 

relief to address the wrongs alleged, and where it is likely judgment on the other claims will "fully 

and finally resolving the parties' dispute without any impact on future conduct." (Id. at 376-377.) 

 General Demurrers 

Plaintiff argues that declaratory relief is appropriate to determine the sale of ARI's assets was 

improper and part of a scheme to deprive Janice of property, a declaration regarding past 

conduct that Janice contends gives rise to numerous other causes of action and claims for 

damages asserted in the FAC. (Pl. Opp. to PSG Dem. p. 7, ll.15-20.) She also argues this cause 

of action asks the Court to "outline the parties' obligations under the unwinding of the 

restructuring scheme." (Pl. Opp. to PSG Dem. p. 7, ll. 22-26.)  

This relief, however, is founded on and essentially seeks a "declaration" of Plaintiff's right to the 

substantive claims for past wrongs alleged in the FAC, including her claims under the UVTA, 

rescission, constructive trust and other causes of action. Further, this relief is not the declaration 

sought in the allegations of the 14th cause of action, which generally allege her right to 

determinations that past conduct was improper or "had no legitimate purpose" and warrants 

rescission of various transactions. (See, e.g., FAC ¶¶ 217, 218, 220-222.) The FAC includes 

claims for rescission, constructive trust, unjust enrichment, avoidance of transfers under the 

UVTA, and other relief that substantively address relief to which Janice is entitled based the 

past conduct she seeks to declare is not legitimate or improper. Pursuant to Code of Civil 

Procedure § 1061, the Court sustains the general demurrers to the 14th cause of action, with 

leave to amend.  

 Special Demurrer by PIIC 

PIIC makes a special demurrer to the declaratory relief cause of action under Code of Civil 

Procedure § 430.10(c) because the Related PIIC Action is pending between Janice and PIIC in 

which both of the defendants are seeking declaratory relief related to the GIA, the only contract 

between the parties.  
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The statute provides that it is a ground for demurrer that "[t]here is another action pending 

between the same parties on the same cause of action." (Code Civ. Proc. § 430.10(c).) A 

demurrer under CCP 430.10(c) requires the Court to analyze whether the claims made in the 

other pending action and the cause of action subject to the demurrer in the current case involve 

the same "primary right." (Bush v. Superior Court (1992) 10 Cal.App.4th 1374, 1384 ["The 

identity of two causes of action is determined by a comparison of the facts alleged which show 

the nature of the invasion of plaintiff's primary right."].) In addition, some cases hold that 

abatement of the second action, rather than dismissal, is the proper remedy if a demurrer on 

this ground is sustained. (Hale v. Farrell (1981) 115 Cal.App.3d 164, 166 ["the only relief to 

which a litigant is entitled upon a successful demurrer based upon the pendency of another 

action between the same parties on the same cause of action, is an order that the second 

proceeding abate."].)  

While the declaratory relief claim as presently pled may encompass the disputes between 

Janice and PIIC over the enforcement of the GIA, the claim in the current version of the FAC is 

much broader, and for the reasons stated above, the Court has determined to sustain the 

general demurrer to this cause of action. The Court does need to reach PIIC's demurrer under 

Code of Civil Procedure section 430.10(c) based on the other pending action as a result. 

15th C/A (Intentional Misrepresentation), 16th C/A (Negligent Misrepresentation) and 17th 

C/A (Concealment) 

PSG, BEAR and Transpacific have filed general demurrers to the 15th and 16th causes of 

action, and all Demurring Defendants have filed general demurrers to the 17th cause of action 

for concealment. In her oppositions to the demurrers, Plaintiff made no substantive response to 

the arguments supporting the demurrers to the 15th and 16th causes of action in opposition to 

the BEAR and Transpacific demurrers but made a general argument without reference to these 

causes of action by name in opposition to the PSG demurrer that PSG demurrer "on the cause 

of action for fraud should be overruled." (Pl. Opp. to PSG Dem. p. 8, l. 7.)  

Plaintiff's position regarding the 17th cause of action is unclear. Plaintiff opposed the demurrers 

to the 17th cause of action for concealment made by BEAR, PIIC, and PSG. In her opposition to 

the Transpacific demurrer to that cause of action, however, which is the latest opposition filed by 

Plaintiff, Plaintiff states that as to the "fraud cause of action challenged in [Transpacific's] 

demurrer (causes of action 15-17), Plaintiff hereby agrees to dismiss these causes of action 

without prejudice." (Pl. Opp. to Transpacific Dem. p. 13, ll. 25-26.)  

Because it is not clear to the Court whether Plaintiff intends to dismiss the 15th, 16th and 17th 

causes of action as to any or all of the Demurring Defendants, the Court will rule on the 

demurrers to all of these causes of action and sustains the general demurrers as to the 15th 

through 17th cause of action as to each defendant which filed demurrers to those claims, with 

leave to amend. 

Based on the authorities cited above related to the 9th cause of action for actual fraud, the 15th 

and 16th causes of action are deficient for failure to plead each element of the claims with 

specificity. There are no allegations identifying any individuals employed by PSG, BEAR and 
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Transpacific who made any representations, nor how, when and to whom the representations 

were allegedly made. Plaintiff does not allege the generic representations regarding the alleged 

Restructuring Scheme were made to Plaintiff (see FAC ¶¶ 224, 225.) She does not allege facts 

showing how she justifiably and detrimentally relied on representations by PSG, BEAR and 

Transpacific.  

As to the 17th cause of action, concealment is a form of fraud and must similarly be pled with 

specificity. (Lazar v. Superior Court, supra, 12 Cal.4th at 638.) "The required elements for 

fraudulent concealment are (1) concealment or suppression of a material fact; (2) by a 

defendant with a duty to disclose the fact to the plaintiff; (3) the defendant intended to defraud 

the plaintiff by intentionally concealing or suppressing the fact; (4) the plaintiff was unaware of 

the fact and would not have acted as he or she did if he or she had known of the concealed or 

suppressed fact; and (5) plaintiff sustained damage as a result of the concealment or 

suppression of the fact. [Citation omitted.]" (Graham v. Bank of America, N.A. (2014) 226 

Cal.App.4th 594, 606 [quoting Bank of America Corp. v. Superior Court (2011) 198 Cal.App.4th 

862, 870].) 

The 17th cause of action, like the 9th, 15th, and 16th causes of action, fails to allege specific 

facts supporting each element of this cause of action. The FAC fails to allege who at each of the 

defendant companies possessed material facts that Janice contends were concealed by each of 

the four entities demurring to this cause of action, when those defendants acquired or 

possessed the material facts, and what facts support the existence of a duty by those entities 

owed to Janice to disclose the facts, when did that duty of disclosure arise, and what specific 

conduct did Janice engage in that she would not have engaged in had she known the facts each 

of the specific Demurring Defendants were allegedly concealing.   

The general demurrers to the 15th, 16th, and 17th causes of action are sustained, with leave 

to amend. 

 18th C/A (Constructive Trust)  

PSG and Transpacific have asserted a general demurrer to the 18th cause of action for 

imposition of a constructive trust on the ground that constructive trust is a remedy, not a cause 

of action.  

As in the case of unjust enrichment, there is a split of authority as to whether constructive trust 

can be stated as a separate cause of action where the claim incorporates an underlying claim 

that supports the remedy or is merely a remedy, not a substantive cause of action. (Compare 

Michaelian v. State Comp. Ins. Fund (1996) 50 Cal.App.4th 1093, 1114, Douglas v. Superior Ct. 

(1989) 215 Cal.App.3d 155, 160, Weiss v. Marcus, supra, 51 Cal.App.3d at 600 [all allowing the 

cause of action where founded on other underlying claims], and Burlesci v. Petersen (1998) 68 

Cal.App.4th 1062, 1065, 1069 [reversing nonsuit on constructive trust and other causes of 

action], with Embarcadero Mun. Improvement Dist. v. County of Santa Barbara (2001) 88 

Cal.App.4th 781, 793 [cited by PSG], American Master Lease LLC v. Idanta Partners, Ltd. 

(2014) 225 Cal.App.4th 1451, 1485, and PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, 
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Weil & Shapiro, LLP (2007) 150 Cal.App.4th 384, 398 ["[a] constructive trust . . . is an equitable 

remedy, not a substantive claim for relief"].)  

Based on the split of authority, the Court elects to allow the constructive trust cause of action to 

proceed if Plaintiff has alleged a viable underlying cause of action to which the remedy may 

apply. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 456.) Because the Court 

finds it appropriate to sustain the demurrers to other causes of action against PSG and 

Transpacific that might support a constructive trust claim, including the conversion and UVTA 

claims, the Court also sustains their demurrers to this cause of action, with leave to amend. 

19th C/A (Rescission) 

These causes of action are subject to general demurrers by PSG and Transpacific and a special 

demurrer for uncertainty by PSG.   

Plaintiff cites Civil Code § 1689(b)(2) and (3) as the basis for her claim for rescission of 

"Agreements" entered into by numerous defendants in connection with the alleged Restructuring 

Scheme. (FAC ¶¶ 261, 262.) Civil Code § 1689(b) provides that a party may rescind a contract 

"[i]f the consideration for the obligation of the rescinding party fails, in whole or in part, through 

the fault of the party as to whom he rescinds," or [i]f the consideration for the obligation of the 

rescinding party becomes entirely void from any cause." (Civ. Code § 1689(b)(2) and (b)(3).) 

Plaintiff also alleges that on behalf of ARI and certain other entities, she is also seeking to 

enforce "mutual rescission" or to "unilaterally rescind" "these contracts" based on fraudulent 

misrepresentations that induced ARI to enter into the contracts, which may provide a ground for 

rescission under Civil Code § 1689(b)(1). (FAC ¶ 263.) 

 " 'The court does not rescind contracts but only affords relief based on a party-effected 

rescission. Both the grounds for rescission and the means by which parties may rescind their 

contract are governed by statute. [Citations omitted.]' " (Marzec v. Public Employees’ Retirement 

System (2015) 236 Cal.App.4th 889, 914 [quoting Estate of Wong (2012) 207 Cal.App.4th 366, 

382–38].) 

 PSG Demurrer 

PSG argues that Plaintiff's rescission claim fails because Plaintiff does not identify any of the 

specific "Agreements" or "contracts" subject to rescission on the grounds stated. The Court 

agrees. Plaintiff's FAC does not specifically identify what contracts or agreements she contends 

are subject to the rescission claim and on what basis she alleges each contract or agreement is 

properly rescinded under Civil Code § 1689. The first sentence of paragraph 261 is 

grammatically obtuse and unintelligible and appears to contain conflicting assertions that ARI 

and four other Alamillo-related entities "enter into contracts with  . . . Transpacific Steel, PSG . . . 

and other entities for valuable consideration which these Defendants received, in which ARI 

[and the other four Alamillo-related entities] did not receive fair and adequate consideration for 

the Agreements it entered into." (FAC ¶ 261.) The use of capitalized terms for Restructuring 

Scheme and Agreements does not explain or clarify the claim and the contracts subject to this 

cause of action, as Restructuring Scheme is defined only in general terms based on the alleged 

purposes of the scheme and the term "Agreements" as far as the Court can discern is not 
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defined anywhere in the FAC. (See FAC ¶ 69 [defining Restructuring Scheme].) Though Plaintiff 

lists certain contracts or agreements in paragraph 25 at page 11, the FAC alleges numerous 

other contracts and agreements as well as those referenced in paragraph 25.  

PSG also argues Plaintiff's claim for rescission fails in part because the party seeking to rescind 

must provide notice of the intent to rescind and restore the benefits obtained under the 

agreement to the non-rescinding party, citing Civil Code § 1691(b). That statute, however, states 

that filing an action is sufficient to provide the notice required: "When notice of rescission has 

not otherwise been given or an offer to restore the benefits received under the contract has not 

otherwise been made, the service of a pleading in an action or proceeding that seeks relief 

based on rescission shall be deemed to be such notice or offer or both." (Civ. Code §1691.) 

(See also Santa Clara Waste Water Co. v. Allied World National Assurance Co. (2017) 18 

Cal.App.5th 881, 888.)  

Plaintiff has alleged that ARI obtained loans from two institutional lenders, and that those loans 

are part of her claims of misconduct by ARI and other defendants. She has alleged there were 

bills of sale in favor of PSG, a sale transaction between PSG and Bridge Bank involving ARI 

property following the bank's foreclosure, and transactions by which assets of ARI and/or 

Alamillo-related entities were sold or transferred to others. A claim for rescission of 

"Agreements" under the circumstances does not state a cause of action when the Agreements 

subject to the claim cannot be discerned. The Court concludes that this cause of action fails to 

allege an essential element of the claim, specifically the "Agreements" she contends should be 

rescinded on the grounds alleged in FAC ¶¶ 261, 262, and 263. PSG's general demurrer to the 

19th cause of action is sustained, with leave to amend. 

 Transpacific Demurrer 

Transpacific argues this cause of action is based on events which occurred prior to its formation. 

Because the Court cannot determine from the allegations of the FAC what contracts or 

agreements are subject to the rescission claim, including which contracts or agreements Plaintiff 

contends were made with Transpacific and are rescinded on the grounds alleged, the Court will 

sustain the demurrer, with leave to amend. 

 22nd C/A (Unjust Enrichment) 

Plaintiff's 22nd cause of action alleges claims for unjust enrichment against PSG and 

Transpacific, respectively, to which they generally demur. PSG also has specially demurred to 

the 22th cause of action on the ground of uncertainty. 

"The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention of 

the benefit at the expense of another.’ [Citation omitted.] ‘The theory of unjust enrichment 

requires one who acquires a benefit which may not justly be retained, to return either the thing 

or its equivalent to the aggrieved party so as not to be unjustly enriched.’ [Citations omitted.]" 

(Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1132.) 

Janice alleges that PSG and Transpacific, among other defendants named in this claim, 

"received funds, consideration, and/or money of ARI, including $1.7 million in ARI, and 

considerable sums in [the Alamillo-related entities] that was intended to be paid to and/or used 
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for the benefit of Plaintiff with respect to the assets of ARI." (FAC ¶ 273.) She alleges the "funds, 

consideration and/or money" was not paid to her or used for her benefit. (FAC ¶ 274.) The claim 

as alleged is based on funds or consideration Janice individually was entitled to receive that she 

alleges PSG and Transpacific received instead. 

PSG demurs to this cause of action based on Plaintiff's failure to identify the funds or property of 

Janice that PSG received. Plaintiff responds by arguing that the cause of action adequately 

alleges that PSG "has received ARI assets and rights pursuant to contract" and that she is 

seeking to restore ARI to its prior condition. (Pl. Opp. to PSG Dem. p. 8, ll. 26-27.) That is not 

what this cause of action alleges, however; she alleges that her property was received by PSG 

and Transpacific, among other defendants. She does not allege this claim as a derivative claim 

but rather as her individual claim.  

Plaintiff has not cited allegations of the FAC that allege facts showing that PSG and/or 

Transpacific received funds belonging to Janice, as opposed to assets of ARI. The Court 

therefore sustains the general demurrers to this cause of action, with leave to amend. 

24th C/A (Tortious Interference with Prospective Business Advantage)  

PSG and Transpacific generally demur to this cause of action, and PSG has specially demurred 

on the ground of uncertainty.  

The elements of this cause of action are addressed in Korea Supply, supra, 29 Cal.4th 1134. 

They are: " ‘(1) an economic relationship between the plaintiff and some third party, with the 

probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 

relationship; (3) intentional acts on the part of the defendant designed to disrupt the relationship; 

(4) actual disruption of the relationship; and (5) economic harm to the plaintiff proximately 

caused by the acts of the defendant.' [Citations.]’ " (Korea Supply, supra, 29 Cal.4th at 1154 

[quoting Westside Center Associates v. Safeway Stores 23, Inc. (1996) 42 Cal.App.4th 507, 

521-522].) (See also Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 393 

[listing similar components as seven elements].)  

PSG demurs to this cause of action based on Plaintiff's failure to allege facts regarding any 

specific prospective economic relationships which she contends PSG interfered with. The FAC 

alleges that PSG and Transpacific interfered with relationships that ARI and the four other 

Alamillo-related entities had with "their clients and customers." Allegations preceding this claim 

address contracts that ARI had with customers that PSG began performing, and Janice alleges 

that PSG and Transpacific took over and continued ARI's business. (See, e.g., FAC ¶¶ 25, 36 

["PSG essentially took over all of ARI's work"], 63 [Transpacific began operating out of same 

facility and working on ARI projects].) These allegations collectively sufficiently allege disruption 

of ARI's prospective business relationships with clients and customers for purposes of demurrer, 

and PSG has not cited any authority that requires a more specific identification of the 

relationships allegedly disrupted than that alleged in the FAC. Further, taking the allegations of 

the FAC as true that PSG allegedly took over and continued ARI's business, the allegations 

support that PSG would have information regarding the customers and clients of ARI with which 

PSG continued to deal after ARI ceased operating. (See Committee on Children's Television, 
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Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217 [less particularity required even in fraud 

claim when facts are better known to the defendant than the plaintiff].) 

Transpacific only generally demurs based on the fact it came into existence in 2019. The 

allegations of the FAC do not state on their face or based on reasonable inferences that any 

interference with ARI's prospective business advantage concluded prior to February 2019.  

Plaintiff does not respond to the grounds for demurrer to this cause of action in her opposition to 

the PSG demurrer. Nevertheless, for the reasons stated, the Court finds this cause of action 

adequately states a claim for relief. 

The demurrers of PSG and Transpacific to the 24th cause of action are overruled. 

Alter Ego Allegations  

PSG contends that the alter ego allegations of the FAC are insufficient. Plaintiff has not alleged 

an "alter ego" cause of action, but rather alter ego allegations against PSG are incorporated into 

other causes of action of the FAC. A demurrer can only be sustained if it disposes of an entire 

cause of action. (Daniels v. Select Portfolio Servicing, Inc., supra, 246 Cal.App.4th at 1167; PH 

II, Inc. v. Superior Court, supra, 33 Cal.App.4th at 1682-1683.) PSG cites one statement as 

"conclusory," referring to paragraph 6 of the FAC. Among other allegations, Plaintiff makes more 

detailed alter ego allegations at paragraph 87 and 88. The PSG demurrer to the "alter ego" 

allegations is overruled. 

Requests for Judicial Notice 

Plaintiff has filed requests for judicial notice in support of her oppositions to the demurrers of all 

the Demurring Defendants excerpting various paragraphs of her FAC. The Court takes judicial 

notice of the FAC in making this ruling; Plaintiff's requests are not necessary but the Court 

appreciates Plaintiff's effort to facilitate its analysis of the 84-page, 338 paragraph FAC. 

PIIC requests judicial notice of the complaint and cross-complaint filed in the related action, 

Philadelphia Indemnity Insurance Company v. Janice Alamillo, and related cross-action, 

MSC21-00537. The unopposed request is granted. (Evid. Code § 452(d).)  

PSG requests that the Court take judicial notice of the filed Articles of Incorporation of PSG, and 

Transpacific requests judicial notice of filings with the California Secretary of State regarding the 

formation of the corporation Golden State Steel, LLC in February 2019 and its subsequent name 

change to Transpacific. These unopposed requests are granted. (Evid. Code § 452(c).) 

The Court takes judicial notice of the foregoing consistent with, and subject to the limitations, on 

the nature and scope of judicial notice (See StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 

449, 456, fn. 9 [court may take judicial notice of documents on demurrer, but "the truthfulness 

and proper interpretation of the document are disputable."]; C.R. v. Tenet Healthcare Corp. 

(2009) 169 Cal.App.4th 1094, 1103-1104 [judicial notice does not extend to the truthfulness of 

the contents of a document or the interpretation of the document where the truthfulness or 

interpretation is reasonably subject to dispute].)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/16/21 

 
 

- 36 - 

  

 9.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR DEMURRER TO 1ST AMENDED COMPLAINT FILED 
BY BUSINESS EQUITY APPRAISAL REPORTS 
* TENTATIVE RULING: * 

 
 
Please see Line 8. 

  

10.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR APPT OF SPCL MASTER TO OVERSEE DISC 
IN THIS CA FILED BY JANICE L. ALAMILLO 
* TENTATIVE RULING: * 
 

Plaintiff moves for appointment of a discovery referee pursuant to Code of Civil 

Procedure section 639.  She points out that the case involves 25 parties, 28 causes of action, 

and a large quantity of discovery. Already, before the matter was designated as complex, four 

conferences with a Discovery Facilitator under the court’s discovery facilitator program were 

held.  A large volume of documents have been requested and provided.  A large number of 

depositions would need to be coordinated, and some deposition notices have been served.  

Pacific Steel Group opposes the motion, and is joined by Philadelphia Indemnity,   PSG 

argues that motion is vague and overbroad, and as yet there are no complex discovery motions 

to be heard.  Even seemingly simple notices of deposition, however, become complex when 

trying to coordinate the rights of multiple parties, and to coordinate with document production, 

much of which should be done before depositions are started. 

In order for the court to appoint a discovery referee over the objections of a party, it must 

be necessary, not merely convenient.  (Taggares v. Superior Court (1998) 62 Cal.App.4th 94, 

105-106; Hood v. Superior Ct. (Sears, Roebuck & Co) (1999) 72 Cal.App.4th 446, 449.)  A 

majority of the following factors must be present: (1) multiple issues; (2) multiple issues to be 

heard simultaneously; (3) a continuum of many motions; and (4) the documents to be reviewed 

make the inquiry inordinately time consuming. 

 Although demurrers are pending as to many of the alleged causes of action, even if 

these demurrers are sustained, much of the complaint would survive.  It is clear that given the 

number of parties and claims here that there is a clear need for discovery management and 

coordination, as well as a mechanism for resolving discovery disputes.  The Court does not 

need to wait for discovery to become an expensive, intractable morass before taking some 

action to improve the process.  At the same time, the proposed order appointing a special 

master is vague as to the issues required to be addressed by CRC 3.922, including the payment 

of costs, the scope of the reference, and the procedures to be used by the special master (other 
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than to simply allowing the referee full authority to administer the proceedings).  All of these are 

matters that should be the subject of discussion and negotiation among the parties, resulting in 

submissions to the Court that agree on some provisions, and specify areas of disagreement. 

 Accordingly, the Court continues this matter to February 3, 2022, 9:00 a.m., and directs 

the parties to meet and confer on the proper scope and provisions of an order appointing a 

discovery referee, including selection of the referee.  Plaintiff is to file a report on the 

discussions, and a proposed order, including any stipulations, no later than January 13, 2022.  

Defendant may file opposition and an alternative proposal no later than January 27, 2022.  

Participation by defendants in the meet and confer process and submission of alternative 

proposals will not be considered a waiver of opposition to the motion.  In the interim, if discovery 

issues arise, the parties should avail themselves of their ability to request an Informal Discovery 

Conference with the court pursuant to Code of Civil Procedure section 2016.080. 

 

  

11.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS ALAMILLO REBAR, IN 
HEARING ON MOTION TO/FOR DEMURRER TO 1ST AMENDED COMPLAINT FILED 
BY PHILADELPHIA INDEMNITY INSURANCE COMPANY 
* TENTATIVE RULING: * 

 
 
Please see Line 8. 

  

12.  TIME:  9:00   CASE#: MSC21-00426 
CASE NAME: VANNUCCHI VS MILLER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of VANNUCCHI FILED 
BY ROBERT A MILLER 
* TENTATIVE RULING: * 
 
Defendant Robert Miller (“Miller”) brings this demurrer to the first amended complaint (“1AC”) 
filed by the pro per plaintiff Sharon Vannucchi (“Vannucchi”). The demurrer argues that the 1AC 
fails to state facts sufficient to constitute a cause of action, and also that the 1AC is fatally 
uncertain. The 1AC broadly alleges that Miller, an attorney, was negligent in his representation 
of Vannucchi in a separate unlawful detainer proceeding. 

Preliminary Matters 

Judicial Notice 

Supporting the demurrer, Miller asks the Court to take judicial notice of several matters: (1) the 
unlawful detainer complaint in case number MS19-0812; (2) title search records related to 
Vannucchi’s former residence; (3) a proof of service purporting to show the various notices 
given related to the termination of Vannucchi’s tenancy in Concord Mobilehome Park; and (4) 
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the legal services agreement between Miller and Vannucchi. 

There are limitations on the scope of judicial notice the Court takes of documents in connection 
with a demurrer. “A matter ordinarily is subject to judicial notice only if the matter is reasonably 
beyond dispute. [Citation omitted.] Although the existence of a document may be judicially 
noticeable, the truth of the statements contained in the document and its proper interpretation 
are not subject to judicial notice if those matters are reasonably disputable. [Citation omitted.] … 
[A] court cannot by means of judicial notice convert a demurrer into an incomplete evidentiary 
hearing in which the demurring party can present documentary evidence and the opposing party 
is bound by what that evidence appears to show.” (Fremont Indemnity Co. v. Fremont General 
Corp. (2007) 148 Cal.App.4th 97, 113-115.) (See also C.R. v. Tenant Healthcare Corp. (2009) 
169 Cal.App.4th 1094, 1103-1104 [contents of documents only accepted on a request for 
judicial notice if there is no factual dispute, or there cannot be a factual dispute as to what is 
being judicially noticed].) 

None of the requests for judicial notice are opposed. The Court grants judicial notice of the 
existence of the unlawful detainer complaint, as well as its contents, but in so doing does not 
accept as true its factual allegations or legal contentions. The Court grants judicial notice of the 
title search records. The Court grants judicial notice of the proof of service documents. The 
Court grants judicial notice of the existence of the legal services contract, as well as its contents, 
but in so doing does not accept as true any particular interpretation of the contract. 

Surreply 

In addition, on November 29, 2021, Vannucchi filed what she described as a “motion in 
response to opposition of defendant’s reply.” This document is, in essence, an unauthorized 
surreply. Miller objected to the surreply on December 1, 2021. In the interest of resolving the 
demurrer on its merits, the Court has considered the arguments made in the surreply. (See, 
e.g., Hocharian v. Super. Ct. (1981) 28 Cal.3d 714, 724 [strong public policy that litigation be 
disposed of on the merits wherever possible.].)  

Miller’s objection is therefore overruled. However, Vannucchi would do well to review the 
relevant rules of court. Ordinarily, the moving party (here, Miller) is entitled to an opening brief 
and a reply brief and the opposing party (here, Vannucchi) is entitled to an opposing brief, which 
comes after the opening brief but before the reply brief. Additional briefing ordinarily is permitted 
only with the express permission of the Court. 

Legal Standard 

The Court is guided by well-established standards in ruling on a demurrer. The Court must 
accept as true all well-pleaded factual allegations of the 1AC, but not “contentions, deductions, 
or conclusions of law.” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) The Court gives the 1AC “a 
reasonable interpretation, reading it as a whole and its parts in their context.” (Id.) Further, “[i]n 
the construction of a pleading, for the purpose of determining its effect, its allegations must be 
liberally construed, with a view to substantial justice between the parties.” (Code Civ. Proc. § 
452.) 

The Court is limited here to consideration of the 1AC and matters of which the Court can take 
judicial notice. (Blank, supra, 39 Cal.3d at p. 318; Donabedian v. Mercury Ins. Co. (2004) 116 
Cal.App.4th 968, 994.) 
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Summary of Allegations 

As noted above, the Court must accept as true all of the well-pleaded factual allegations of the 
1AC, but not any legal conclusions or deductions. This factual summary is, therefore, taken from 
the 1AC.  

Defendant Robert Miller is a licensed attorney in California. (¶ I-2.) Miller represented Vannucchi 
in connection with an unlawful detainer case, case number MS19-0812. (¶ II-1.) Miller was not 
familiar with some of the relevant law. (¶ II-2.) Because of this unfamiliarity, Miller did not 
present an adequate defense in the unlawful detainer case, and Vannucchi lost her home. (Id.) 

At the trial, the judge suggested “a post trial motion needs to be filed.” (¶ II-3.) Vannucchi asked 
Miller if he could “file the post trial motion to begin the process of an appeal” as the judge 
suggested. (¶ II-4.) Miller declined. (Id.) Vannucchi alleges that the contract between the parties 
required Miller to represent her “through trial and post trial motions.” (Id.) In addition to declining 
to prepare and file a post trial motion, Miller failed to advise Vannucchi of the most common post 
trial motions. (Id.) Vannucchi suffered a litany of damages connected to losing her home. (¶ II-
5.) 

Uncertainty 

On the ground that the 1AC is uncertain, the demurrer is overruled. Demurrers for uncertainty 
are disfavored. (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 
1135.) A demurrer for uncertainty lies only when the complaint is such that the responding party 
cannot even ascertain what substantive issues it is being asked to meet. (E.g., Williams v. 
Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) Here, the demurrer itself 
demonstrates that Miller ascertains the substantive issues he is being asked to meet, and the 
character of the complaint “does not substantially impair [Miller’s] ability to understand the 
complaint.” (Beechnut, supra, 185 Cal.App.3d at p. 139.) The demurrer mentions that the 1AC is 
missing judicial council forms, but it is unclear which forms are missing or how the purportedly 
missing forms cause sufficient uncertainty to justify sustaining a demurrer. 

Failure to State Facts 

The 1AC pleads a single cause of action, for legal malpractice.  “To state a cause of action for 
legal malpractice, a plaintiff must plead (1) the duty of the attorney to use such skill, prudence, 
and diligence as members of his or her profession commonly possess and exercise; (2) a 
breach of that duty; (3) a proximate causal connection between the breach and the resulting 
injury; and (4) actual loss or damage resulting from the attorney’s negligence.” (Charnay v. 
Cobert (2006) 145 Cal.App.4th 170, 179.) “To show damages proximately caused by the 
breach, the plaintiff must allege facts establishing that, but for the alleged malpractice, it is more 
likely than not the plaintiff would have obtained a more favorable result.” (Id.; see also CACI 
601.) 

Here, Vannucchi broadly alleges two instances of malpractice: (1) Miller’s unfamiliarity with the 
relevant mobile home laws; and (2) Miller’s failure to represent her in a post trial motion. 

The demurrer contends that Vannucchi cannot show damages proximately caused by these 
alleged breaches, because even if Miller should have defended her on the basis of the mobile 
home laws cited in the complaint and/or prepared and filed a post trial motion, the result would 
not have changed. 
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Opposing the demurrer, Vannucchi says that Miller should have represented her in connection 
with a post trial motion, because the relevant contract required him to. It does not explain how 
she would have obtained a more favorable result had Miller represented her in connection with a 
post trial motion, and the Court’s independent review of the 1AC similarly fails to uncover such 
an explanation.  

With respect to Miller’s unfamiliarity with the law, the opposition essentially argues that the 
notices were not sent to the proper people under the law, and as a result, were defective, and 
as such, had Miller raised this at the unlawful detainer trial, Vannucchi would have prevailed. 
The 1AC also appears to allege that Vannucchi properly cured the default by proffering payment 
within thirty days after the notice. Finally, the demurrer addresses an (apparent) argument by 
Vannucchi that she was not provided the appropriate number of three-day notices. The Court 
examines these contentions below. 

Default Cure 

Civil Code section 798.56(e) provides for curing the default after written notice is provided. 
Under section 798.56(e)(2), for the homeowner to cure the default, he or she must pay “prior to 
the expiration of the three-day notice period.” Under section 798.56(e)(3), the legal owner (i.e., a 
person holding a security interest in the mobilehome), a junior lienholder, or the registered 
owner (if the registered owner is not also the homeowner) can cure the default by paying within 
30 calendar days of the default notice. 

Based on documents the Court has taken judicial notice of, it appears that Vannucchi is the 
homeowner, and therefore subject to the requirements of section 798.56(e)(2). Put simply, for 
Vannucchi to cure the default here, she needed to proffer payment prior to the expiration of the 
three-day notice period. Proffering payment after that would not be sufficient, as it does not 
appear that section 798.56(e)(3) applies to Vannucchi. The 1AC does not allege that Vannucchi 
cured the default as required by section 798.56(e)(2) (prior to the expiration of the three-day 
notice period). The 1AC does not allege any facts that would permit the Court to conclude that 
section 798.56(e)(3) applies here. 

The Court notes that it is not conclusively determining that section 798.56(e)(3) could not or 
does not apply to Vannucchi, merely that no facts are alleged to enable the Court to draw that 
conclusion. 

Notice 

Civil Code section 798.55(b) says that the management of a mobilehome park may not 
“terminate or refuse to renew a tenancy” unless it provides written notice to the homeowner, in 
the manner prescribed by section 1162 of the Code of Civil Procedure, that the homeowner 
must sell or remove within a period of not less than 60 days. Then, within ten days after this 
initial notice to the homeowner, the management must send a copy of the notice to (i) the legal 
owner; (ii) each junior lienholder; and (iii) the registered owner of the mobilehome, if other than 
the homeowner. The copy may be sent either by regular mail or by certified or registered mail 
with return receipt requested. 

Civil Code section 798.55(c) says that if the homeowner has not paid the rent due within three 
days after notice to the homeowner and if the first notice to the legal owner, each junior 
lienholder, and the registered owner (if other than the homeowner) was not sent by certified or 
registered mail with return receipt requested, a copy of the notice shall again be sent to the legal 
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owner, each junior lienholder, and the registered owner, if other than the homeowner. This 
subsequent notice must be sent by certified or registered mail with return receipt requested. 

From the documents the Court has taken judicial notice of, it appears that the notice here was 
proper. The notice was posted in a conspicuous location and subsequently mailed to Vannucchi. 
The notice also was sent to the legal owner (Marlene Vannucchi) via certified mail with return 
receipt requested. There do not appear to be any junior lienholders. It does not seem that the 
management company was required by section 798.55(c) to send Vannucchi or any other party 
any additional notice. 

The 1AC has not alleged any facts that would permit a contrary conclusion, and so the Court 
cannot conclude that section 798.55(c) provides a basis to overrule the demurrer. 

Section 798.56(e)(5) 

Section 798.56(e)(5) addresses the circumstances under which a management company can 
terminate a tenancy without the need for providing a three-day notice. This section does not 
appear relevant, as the documents subject to judicial notice demonstrate that a three-day notice 
was provided. Section 798.56(e)(5) does not provide a basis to overrule the demurrer. 

Conclusion and Order 

The demurrer is sustained. Because this is the first opportunity the parties have had to argue 
the sufficiency of the complaint and the Court’s first opportunity to rule on the sufficiency of the 
complaint, and there is a reasonable possibility that amendment could cure the defects, leave to 
amend is granted. Additionally, because the 1AC represents that Vannucchi is seeking to 
engage counsel to represent her in this matter, as well as the intervening holiday season, the 
Court provides additional time for Vannucchi to allege whatever additional facts she can allege 
in good faith that would cure these defects. Any second amended complaint shall be served and 
filed on or before February 25, 2022. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00901 
CASE NAME: LANCE JORGENSEN VS BILL BRANDT 
HEARING ON MOTION TO/FOR DISMISS PLAINTIFF COMPLAINT FILED BY 
BILL BRANDT FORD INC 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on this case to 2/3/2022 at 9:00 a.m. 
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14.  TIME:  9:00   CASE#: MSC21-01737 
CASE NAME: AUSTIN CUPIT VS IMPERIAL PARKI 
HEARING ON DEMURRER TO COMPLAINT of CUPIT FILED BY IMPERIAL 
PARKING (U.S.) LLC 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on this case to 2/10/2022 at 9:00 a.m.   

  

15.  TIME:  9:00   CASE#: MSRA21-0005 
CASE NAME: RAJU VS SUPERIOR COURT OF CAL, 
HEARING ON DEMURRER TO CIVIL PETITION of RAJU FILED BY SUPERIOR 
COURT OF CALIFORNIA, CITY AND COUNTY, SAMUEL K FENG, T. 
* TENTATIVE RULING: * 
 

Petitioners and Plaintiffs Manohar Raju (in his official capacity as the Public Defender of 

San Francisco), Elisa Baier, Donna Doyle, John Dunbar, and Rose Marie Sims (“Petitioners”) 

bring this petition for writ of mandate, alleging that Respondents Superior Court of San 

Francisco, Samuel K. Feng (in his official capacity as Presiding Judge of the Superior Court), 

and T. Michael Yuen (in his official capacity as Chief Executive Officer of the San Francisco 

Superior Court), have violated relevant provisions of the Penal Code by failing to provide 

necessary priority to the conduct of criminal trials.  

In general, Petitioners allege that that there is a “humanitarian crisis in San Francisco’s 

criminal legal system.” More specifically, they allege that “more than 140 people are held in jail 

past their deadline for trial,” many for months past the statutory deadline. They allege that 

Respondents have failed to hold criminal trials as necessary, and that this failure cannot be 

attributed solely to the COVID-19 pandemic. They further allege that pursuant to Penal Code 

section 1049.5 and 1050(a) and (b), Respondents are required to give preference to criminal 

trials over civil proceedings. 

The petition/complaint sets out five separate causes of action (1) Writ of Mandate, based 

on violation of Penal Code section 1050(a); (2) Writ of Mandate, based on violation of Penal 

code sections 1049.5 and 1050; (3) Writ of Mandate, based on speedy trial violations, under 

Penal Code section 686(1) and the California and United States Constitutions; (4) a taxpayer 

action under Code of Civil Procedure section 526a; and (5) Violation of the right to a speedy trial 

under the California Constitution. 

As to relief, Petitioners pray that the court issue a peremptory writ of mandate requiring 

Respondents to “(a) Expedite proceedings in criminal cases; (b) Give precedence to criminal 

cases over any non-specialized civil matters or proceedings, and requiring them to set for trial 

and hear criminal cases without regard to the pendency of any civil matters or proceedings; (c) 

make all non-specialized departments in the Civic Center Courthouse available for criminal 

trials, including felony and in-custody trials or by directing other appropriate arrangements; and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/16/21 

 
 

- 43 - 

(d) Adopt a plan to speedily eliminate the backlog of criminal cases, subject to the approval and 

supervision of the court.” Petitioners also seek a permanent injunction requiring all defendants 

to act in accordance with the writ of mandate, and a declaration that defendants’ conduct 

violates specified Penal code and constitutional provisions.   

Respondents demur on the grounds that the Court lacks jurisdiction to enter the 

requested relief, and that the facts as pleaded do not support a claim for relief. 

I. Lack of Standing 

 Respondents argue that Petitioners lack standing to bring any of the claims, because 

Plaintiffs do not assert violations of their own rights; rather, they are asserting the rights of 

criminal defendants with alleged speedy trial violations. Respondents also argue that Petitioners 

have not set forth any facts demonstrating that they have public-interest and taxpayer standing 

to advocate for criminal defendants. 

The “standing” requirements to seek a writ of mandate have been described by our 
Supreme Court in Save the Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 
155, 165-166: 

As a general rule, a party must be “beneficially interested” to seek a writ of mandate.  
(Code Civ. Proc., § 1086.) “The requirement that a petitioner be ‘beneficially interested’ 
has been generally interpreted to mean that one may obtain the writ only if the person 
has some special interest to be served or some particular right to be preserved or 
protected over and above the interest held in common with the public at large.” [citations 
omitted] Nevertheless, “’where the question is one of public right and the object of the 
mandamus is to procure the enforcement of a public duty, the [petitioner] need not show 
that he has any legal or special interest in the result, since it is sufficient that he is 
interested as a citizen in having the laws executed and the duty in question enforced.”   

 
 The standing issue, however, is better resolved with respect to each of the claims raised 

in the petition. 

II. Writ of Mandate Causes of Action 

 

A. Jurisdiction  

Respondents contend that this Court lacks jurisdiction. 

Code of Civil Procedure section 1085 states “A writ of mandate may be issued by any 

court to any inferior tribunal, corporation, board, or person, to compel the performance of an act 

which the law specifically enjoins, as a duty resulting from an office, trust, or station[.]” (CCP 

§ 1085.) The petition, however, asks this Court, a superior court, to compel another superior 

court to take action. The reported decisions uniformly hold that this court cannot do so. (Haldane 

v. Superior Court of Los Angeles County (1963) 221 Cal.App.2d 483, 485-486 [writ “requested 

the superior court to issue mandamus and prohibition against itself. This, the superior court has 

no power, authority or jurisdiction to do.”]; People v. Davis (2014) 226 Cal.App.4th 1353, 1371 

[same]; Ford v. Superior Court (1986) 188 Cal.App.3d 737, 742 [complaint seeking to have one 
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superior court department restrain another department improper]; Alvarez v. Superior Court 

(2010) 183 Cal.App.4th 969, 983 [principle that one judge may not overrule another judge of 

equal authority not contested, but did not apply to procedure assigning certain judges to accept 

pleas in criminal cases].) Indeed these cases do not merely apply in the context of a petition for 

writ of mandate under Code of Civil Procedure section 1085, but hold that as a general matter, 

one superior court lacks the power to compel or restrain the actions of another superior court. 

(See Ford v. Superior Court, supra, 188 Cal.App.4th at p. 739 [doctrine applied to complaint for 

injunctive and declaratory relief].) 

The fact that this Court is a Judge of the Superior Court of Contra Costa County, sitting 

by assignment of the Judicial Council due to a bench-wide disqualification by the San Francisco 

Superior Court judges, has no effect on the analysis. The assignment does not give this Court 

any greater authority than that of a sitting San Francisco Superior Court judge. 

Petitioners assert that the “inferior court” language does not bar the action here, because 

the reference to a “person” includes any public official, including the Superior Court’s Executive 

Officer, and the Presiding Judge. They rely on TrafficSchoolOnline, Inc. v. Superior Court (2001) 

89 Cal.App.4th 222, 235.) This case deserves close examination. Petitioner was a provider of 

an on-line traffic school. The Municipal Court for the Los Angeles Judicial District (which shortly 

after the case was filed became part of the Superior Court), which had jurisdiction over traffic 

infractions, established a procedure by which it would designate various driving instruction 

programs, attendance at which would be deemed to authorize dismissal of traffic citations. 

Pursuant to standards that the Judicial District had adopted, the court executive officer issued a 

list of approved programs. Petitioner was not on the list, and it sued, alleging both a breach of a 

ministerial duty to follow the adopted standards, and an abuse of discretion. The case was 

transferred to another county, where a judge found that they lacked jurisdiction over the superior 

court and “transferred” the matter to the Court of Appeal. After first concluding that a superior 

court could not unilaterally transfer a matter to the Court of Appeal, the court addressed the 

merits of the jurisdictional issue. The court concluded that the court executive officer is a 

“person” falling within the Superior Court’s jurisdiction, given that “the parties agree he would be 

the responsible officer for determining whether to certify plaintiff as a traffic school provider.” 

(Id., at 235-236.) The court did not discuss whether a writ could be issued by one superior court 

judge against another.   

Thus, TrafficSchoolOnline is authority on one issue: to the extent the matter concerns 

functions within the sole responsibility of the court executive officer, this court would have 

jurisdiction. The case does not hold that this would allow a writ addressing matters within the 

authority of the Presiding Judge. As noted, the parties to that case agreed that it was a matter 

within the responsibility of the executive officer. We have no such agreement here. Indeed, 

while the petition names the executive officer as a Defendant and Respondent, it alleges only 

that Executive Officer Yuen “is responsible for assisting the presiding judge with ‘leading the 

court, establishing policies, and allocation resources in a manner that promotes access to 

justice for all members of the public.’” (Complaint ¶ 27.) It contains no allegations specifically or 
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inferentially directed at the conduct of the Executive Officer. As a result, TrafficSchoolOnline 

does not apply to this case.   

So how would Petitioners seek relief? The Court of Appeal has “original jurisdiction in 

proceedings for extraordinary relief in the nature of mandamus[.]” (Cal. Const., Art. VI, § 10.) 

The Rules of Court contain provisions that “govern petitions in the Supreme Court and Court of 

Appeal for writs within the original jurisdiction of these courts.” (CRC 8.485(a).) One of the 

requirements of any petition is that “[i]f the petition could have been filed first in a lower court, it 

must explain why the reviewing court should issue the writ as an original matter.” (8.486(a)(1).) 

Ordinarily, the Court of Appeal exercises original jurisdiction only in cases where necessary to 

decide significant questions of statewide importance. (Faulder v. Mendocino County Bd. of 

Supervisors (2006) 144 Cal.App.4th 1362, 1368.) But original jurisdiction would also exist 

where, as here, the superior court has no authority to grant the requested relief. 

Of course, a party seeking a writ from the Court of Appeal must show that it has first 

attempted to obtain the relief sought from the trial court. (CRC 8.486(a)(1).) In this instance, 

obviously, petitioners have first attempted to do so, but this Court has no power to grant the 

request. 

B. Adequate Remedy at Law 

A writ of mandate can only be issued where there “is no adequate remedy at law.” 

(County of San Diego v. State of California (2008) 164 Cal.App.4th 580, 593.) Respondents 

argue that there is a remedy at law here, because the Penal Code provisions at issue provide 

their own remedy: a motion to dismiss under Penal Code section 1382, filed by the defendant in 

the criminal proceeding who asserts that their rights have been violated.     

Petitioners here, however, are not defendants in criminal proceedings, and have no 

ability to file such motions. Nor would the dismissal achieve the relief sought: more trials in 

criminal cases, not dismissals. 

C. Standing 

For the reasons set forth above, Petitioners’ pleading is sufficient, in a case involving a 

matter of public interest, to meet the standing requirements to obtain a writ of mandate. (Save 

the Plastic Bag Coalition v. City of Manhattan Beach, supra, 52 Cal.4th at 165-166.) 

D. Interference with Discretionary Powers of the Court 

Respondents contend that the petitioners seek to interfere with the discretionary powers 

of the court. To obtain a writ of mandate, the Petitioners must prove a clear, present duty owed 

by the Respondent. (Unnamed Physician v. Board of Trustees (2001) 93 Cal.App.4th 607, 618.) 

Where the agency has discretion, Petitioners must prove that the “action was arbitrary, 

capricious or entirely lacking in evidentiary support.” (Sacks v. City of Oakland (2020) 190 

Cal.App.4th 1070, 1082.)   
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Although mandate will not lie to control the exercise of discretion in a particular way, it 

will issue to correct an abuse of discretion. (Saleeby v. State Bar (1985) 39 Cal.3d 547, 562 

(“mandamus will lie to correct an abuse of discretion or the actions of an administrative agency 

which exceeded the agency’s legal powers”) (emphasis original); California Pub. Records 

Research, Inc. v. County of Alameda (2019) 37 Cal.App.5th 800, 806 (“Although mandate will 

not lie to control a public agency’s discretion, that is to say, force the exercise of discretion in a 

particular manner, it will lie to correct abuses of discretion”). To establish an abuse of discretion, 

the petitioner “must show the official acted arbitrarily, beyond the bounds of reason or in 

derogation of the applicable legal standards.” (Ochoa v. Anaheim City Sch. Dist. (2017) 11 

Cal.App.5th 209, 223 n.3.) 

Petitioners respond that they have alleged the existence of a ministerial duty, which is a 

factual claim that cannot be challenged on demurrer. Specifically, Petitioners argue that 

“Plaintiffs have alleged Defendants have failed to perform their ministerial duties in express 

violation of Penal Code sections 1049.5 and 1050(a)-(b)” and that “[t]rial courts have a 

ministerial duty to accord preference to criminal cases pursuant to Penal Code section 

1050(a)[.]” (Opp. at 13:14-16.) However, “a demurrer does not admit the truth of argumentative 

allegations about the legal construction, operation, and effect of statutory provisions[.] (Bldg. 

Indus. Ass’n v. Marin Mun. Water Dist. (1991) 235 Cal.App.3d 1641, 1645; see also California 

Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247 [the Court “assume[s] the 

truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 

deductions, or conclusions of law.”].)  

In People v Engram (2020) 50 Cal.4th 1131, the Supreme Court addressed the inherent 

authority and discretion of the trial courts to manage their docket, albeit in a different procedural 

context. In Engram, the superior court in question was congested with a large number of 

criminal trials, yet it maintained the existence of civil departments. The Supreme Court held that 

Penal Code section 1050, which requires that “criminal cases shall be given precedence over, 

and set for trial and heard without regard to the pendency of, any civil matters or proceedings[,]”  

“is not of such an absolute and overriding character that the system of having separate 

departments for civil and criminal matters must be abandoned.” (Id., at 1138, quoting People v. 

Osslo (1958) 50 Cal.2d 75, 106.) The Supreme Court also found that “one important element of 

a court’s inherent judicial authority in this regard is ‘the power … to control the disposition of the 

causes on its docket with economy of time and effort for itself, for counsel, and for litigants.  

How this can best be done calls for the exercise of judgment, which must weigh competing 

interests and maintain an even balance.’” (Quoting Landis v. North American Co. (1936) 299 

U.S. 248, 254-255.) 

While recognizing the importance of criminal cases, it also stated that “civil cases 

encompass not only what might be characterized as run-of-the-mill slip-and-fall personal injury 

cases or routine breach-of-contract actions, but also, for example, proceedings contesting the 

temporary or permanent custody of young children, actions to obtain injunctive relief or keep-

away orders intended to protect the asserted victims of domestic violence or stalking, cases 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/16/21 

 
 

- 47 - 

seeking the civil commitment of alleged sexually violent predators, or proceedings challenging 

the attempted eviction of families from their homes.” (Id. at p. 1152.)   

Ultimately, the court rejected a claim that the trial court could not reserve departments 

for civil cases without consideration of the exigencies of any particular moment, finding that 

Penal Code section 1050 did not preclude the court “from designating separate departments to 

handle criminal and civil matters and, within reasonable limitations assigning cases for trial only 

within the appropriate department.” (Id. at p. 1154.) 

Of course, Engram arose in a different procedural context: the trial court had granted 

motions to dismiss criminal cases over the objection of the People, and the People appealed. It 

says nothing directly about whether a writ of mandate is available, but it does confirm that the 

remedy of dismissal of the criminal proceeding is available. More importantly for current 

purposes, it makes it clear that the determination of the extent to which various courtrooms 

should be made available for criminal trials, or be reserved to hear other types of cases clearly 

is a matter of discretion. It is anything but “ministerial.” 

That does not entirely dispose of the issue, however. Even where a matter is 

discretionary, mandate may lie to compel the exercise of discretion, or to prohibit the abuse of 

discretion. Accepting that the difficulty associated with proving an abuse of discretion is not 

before the Court on demurrer, the issue then is whether Petitioners have even pleaded facts 

which, if true, would constitute an abuse of discretion. Given the Court’s conclusion that it lacks 

authority to issue relief, however, it declines to address whether the pleading is sufficient. 

III. Injunctive Relief 

Respondents demur to the prayer for injunctive relief. Injunctive relief is not a cause of 

action subject to demurrer, it is a form of relief arising from specified causes of action. (Wong v. 

Jing (2010) 189 Cal.App.4th 1354, 1360, fn. 2 [“specific performance and injunctive relief are 

equitable remedies and not causes of action for injuries.”]; see also Roberts v. Los Angeles 

County Bar Assn. (2003) 105 Cal.App.4th 604, 618 [injunction is a remedy, not a cause of 

action].) 

IV. Declaratory Relief 

Petitioners also seek declaratory relief under Code of Civil Procedure section 1060.   

“The purpose of a judicial declaration of rights in advance of an actual tortious incident is 

to enable the parties to shape their conduct so as to avoid a breach. ‘[D]eclaratory procedure 

operates prospectively, and not merely for the redress of past wrongs. It serves to set 

controversies at rest before they lead to repudiation of obligations, invasion of rights or 

commission of wrongs; in short, the remedy is to be used in the interests of preventive justice, to 

declare rights rather than execute them.’ ” (Babb v. Superior Court (1971) 3 Cal.3d 841, 848.)  

The declaratory relief cause of action is subject to the general rule that one superior 

court may not issue orders against another superior court. The fact that this cause of action 

seeks to “declare” that actions of other superior courts are unlawful, rather than restrain or 
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compel actions is not a significant distinction where, as here, the authority and power of the 

court are the issue. (See Ford v. Superior Court, supra, 188 Cal.App.4th at 739.) 

V. Taxpayer Action 

A taxpayer action under Code of Civil Procedure section 526(a) does not require that the 

plaintiff show special personal damage or injury. It is specifically designed to confer standing to 

members of the public to challenge the action of government officials. (Connerly v. State 

Personnel Bd. (2001) 92 Cal.App.4th 16, 28-29; People for Ethical Operation of Prosecutors and 

Law Enforcement v. Spitzer (2020) 53 Cal.App.5th 391, 395-396.) Accordingly, the simple 

allegation by Petitioners that they have paid taxes in San Francisco is sufficient for this purpose 

to create taxpayer standing. It does not, of course, address other issues concerning the cause 

of action. Nor does it matter that the action could be addressed by defense motions in criminal 

cases. (Spitzer, supra, at p. 407 [“Plaintiffs’ action does not threaten to undermine the current 

criminal cases that may be relevant to plaintiffs’ claims because plaintiffs are not contesting the 

outcome of any particular case.”) Similarly, it does not matter that the Petitioners’ individual legal 

rights were not being violated. (DUI Lawyers Assn. v. California Department of Motor Vehicles 

(2018) 20 Cal.App.5th 1247, 1251 [association of attorneys could challenge DMV rules 

concerning drivers’ administrative hearings].) Dix v. Superior Court (1991) 5 Cal.3d 442, 448, is 

not helpful here because it involved an effort by petitioner in that case to compel a particular 

outcome in a criminal case, which Petitioners in this case specifically foreswear. 

VI. Violation of Right to Speedy Trial 

As Petitioners have acknowledged in their pleadings, they do not seek, nor would it be 

appropriate to seek, the remedies available to a defendant in a criminal case for violation of the 

right to a speedy trial, i.e., dismissal of the case or release from custody. Such dismissals, 

pursuant to motion, are the ordinary way in which the right to a speedy trial is enforced. 

The difficulty with this “cause of action,” is that it asserts no additional procedural 

mechanism authorizing an action by a member of the public independent of a taxpayer action or 

a writ of mandate, which are discussed above. Thus, it does not state a cause of action 

independently of the other causes of action and cannot proceed on its own. 

VII. Conclusion 

The Court does not find each of Defendant/Respondents’ claims on the demurrer to be 

meritorious, for the reasons described above. Nonetheless, this Court’s lack of authority to issue 

any relief directed at another superior court judge is fatal to all of Petitioners’ claims, and cannot 

be remedied by any amendment. Accordingly, the demurrer is sustained, without leave to 

amend. 
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